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iCCIDENT IN A MINE. 

See NSGUOENCE. 

lCCOUNTS. 

See Probate and Administbation. 

ldministration action. 

See Practice. 

liujJU of person entitled to distribution 
in intestacy. 
See Estoppel. 

iDMISSION. 

Of solicitor. 
See Solicitor. 

lFFIDAVITS. 

See Practice. 

In reply to respondent's affidavits on 
return of rule nisi. 
See Eyidbnce. 

LGREEMENT. 

For issue of fully-paid shares in com- 
pany. 

See Company. 

iNIMUS FURANDI. 

See Criminal Law. 

IPPEAL. 

Costs of. 

See Costs. 
From justices. 

See Justices. 

ARTICLED CLERK. 

Service under articles — Master temporarily 
tbtentfrom office where service carried ou. — A 
clerk was articled to U. , one of two members 
of a firm practising at Brisbane. During his 
lervice a third partner was introduced into 
the firm, and, for the purpose of establish- 
ing a branch bosiness of the new firm at 
Townsville, U. went to Townsville, where 
he resided for six months, the clerk 
daring that time oontinaing to serre 
aoder the saperyision of the other 



two partners at Brisbane. It was ex- 
pressly stipulated by the terms of the part- 
nership that U.'s residence in Townsville 
should be merely temporary. Held, that the 
clerk^s service at Brisbane during U.'s ab- 
sence was good. 
In re Weedon 91 

ATTORNEY-GENERAL. 

Sen*ice on, of petition in divorce. 
See Divorce. 

BANKING. 

See EymENCE. 

BANK MANAGER. 

Affidavit by. 
See Practice. 

BANKER'S BOOK EVIDENCE ACT 
OF 1879. 

See Practice. 

BIGAMY. 

See Criminal Law. 

BILL OF SALE. 

Over mining leaseholds. 

See Mining. 

Registration — Affidaint of^ True statement 
of time of execution— Bills of Sale Act of 1891 
(55 Vic., No. 23), ss. 4, 6. (1), (2).— An 
affidavit filed under s. 6 of The Bills of Sale 
Act 0/1891, stated the time of execution of 
the bill of sale as the 29th November, 1899. 
whereas the evidence showed that the bill of 
sale was not executed until some days after. 
Held, that the bill of sale was void, inasmuch 
as the affidavit did not truly state the time 
of execution. In re A. S. Leslie db Co. (5 
Q.L.J. 7), foUowed. 

Bridob & Go. V. Stewabt. Stewabt 
Claimant 336 

BREACH OF TRUST. 

See Trust and Trustee. 

BUILDING SOCIETY. 

Winding up. 
See Company. 
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BY-LAW. 

llltra vires. 
See Traffic. 

CASUAL VISITOR. 
See Distress. 

" CATTLE." 

Includes horses. 
See CiUMiNAii Law. 
B. V. DuNSHOT 298 

CATTLE STEALING. 
See Criminal Law. 

CHEQUE. 

Failure by licensed victualler to hand 
over proceeds of. 

See LiCENsmo Acts. 

COMMISSION. 

See Probate and Administration. 

COMPANY. 

Building Society— Unregistered association 
— Petition to wind up society under Friendly 
Societies Act of 1876 (40 Vic., No, 13)— 
Jurisdiction of Court under s. 193 of The 
Companies Act, 1863 (27 Vic., No. 4).~The 
B. Building Society was registered under The 
Friendly Societies Act of 1876, but not under 
The Building Societies Act of 1886. On the 
hearing of a petition by a creditor for an 
order to wind up the society, Held, that the 
society was an unregistered association with- 
in the meaning of s. 193 of The Companies 
Act, 1868, and that the Court had therefore 
jurisdiction to make a winding-up order. 
In re Bundabero Permanent Building and 
Inyebtment Society, Ltd 61 

jlti tiding society— Unregistered company— 
U'indintj up — Liability of members to be 
ptarcd on the list of contribut&ries—Past 
mnubent— Members entitled to witfidraw — 
Fntjidly Societies Act of 1876 (40 Vic, No. 
13)* *. 6 (2)— FriendZy Societies Act of lS9i 
m Vie., No. 17). s. 6.— By the rules of a 
building society, formed under The Friendly 
Societies Act of 1876, for the purpose de- 
Bcrlbod in s. 6 (2) of that Act, the society was 
to oottalst of the holders of shares of the 
ultmmte value of £25, in respect of each of 
which As. per month was to be paid. As 
flooti as the monthly subscriptions on a share 
witb the accumulated profits added amounted 
to £2'i, the holder of the share was entitled 
to rci^eive jthat aum from the society. 
Members were also entitled to borrow money 
from the society in respect of their shares 
aad upon real security. When thesubscrip- 
lioD, with the profits added, of a borrowing 
member made up the full amount of his loan 
id inkrest, he was entitled to a release. 
9 society might also lend money to 
ih^ts for terms of years. Any member 
hwd not obtained a loan on his shares 
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might withdraw from the society on com- 
pl^g with certain conditions, and was then 
to be entitled to receive back the full 
amount of his contributions, after certain 
deductions, with interest. The management 
of the company was vested in directors, who 
were authorised to borrow money for the 
purpose of the society, but the rules gave 
them no express authority to pledge the 
credit of any individual members. An order 
to wind up the company having been made 
on a creditor's petition, the liquidator sought 
to put upon the list of contributories, inter 
cdios, (1), Members of the society whose con- 
tributions made by them as members, with 
accumulated profits, had, before the winding 
up amounted to £25 per share, which 
amount, however, they had not received 
from the society ; (2) persons who had com- 
plied with the conditions entitling them to 
withdraw from the society, but who had not 
received the money to which they were 
entitled ; and (3) all past members of the 
society. Held, per Griffith C.J., on the 
settlement of the list of contributories. that 
none of these persons could be settled on the 
list of contributories either in respect of 
loans made to the society, or of the costs of 
winding up, or for any other purpose. 
In re The Bundabero Permanent Building 
and Investment Society, No. 1 . . 77 

Building society— Unregistered company — 
Winding up — Proof of debts— Directors of 
building society borrowing in excess of limit 
prescribed by rules of society — Friendly Socie- 
ties Act oj 1876 (40 Tvc., No. IS)— Building 
Societies Act of 18S6 {50 Vic, No. 34) s. 26. 
— By the rules of a building society regis- 
tered under The Friendly Societies Act of 
1876 the directors of the society might borrow 
money for the purposes of the society, but 
with a limit that the total amount borrowed 
must not exceed one year's income of the 
society. On an application, in the winding- 
up of the society, to prove for moneys bor- 
rowed by the directors in excess of that limit 
(there being no evidence of any knowledge 
on the part of the lenders of the want of 
authority of the borrowers), Held, that, 
having regard to s. 26 of The Building Socie- 
ties Act of 1886 (which applied to the society 
as being a building society registered under 
Tlie Friendly Societies Act of 1876), the 
claimants had not been put upon inquiry as 
to the power of the directors to borrow, but 
were entitled to assume that the directors 
had acted within the scope of their authority, 
and were entitled to prove for their debts. 
In re The Bundabero Permanent Building 
AND Investment Society, No. 2 . . . . 87 

Claim by creditor— Reference to Registrar 
to take accounts and inquiries. — Where a pro- 
moter and director of a company claimed to 
be paid for services rendered and goods sup- 
plied, and he had failed on an appeal from the 
liquidator of the company to a judge to estab- 
lish his claim by satisfactory evidence, the 
Court allowed, upon the election of the claim- 
ant within seven days, a reference to the Re- 
gistrar for an account and inquiry of his re- 
ceipts and disbursements in respect of the 
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Bnbject matter of his claim, and failing an 

election by him of such reference within the 

time prescribed, rejected the claim with 

eoets. 

The Dabxjko Downs Bbxwxbt, Ltd. (G. B. 

NlOOI.'8 CliAIM) 

Contributory — Shares issued as fuUy 
paid — No valid a^eement registered 
directing ttieh issue — The Companies Act 
Amendment Act of 1889 (53 Vic., No.18), s. 
28. — Bj an agreement filed shortly after the 
formation of a company established to carry 
on the business of a brewery, and made 
between A.H.B. , vendor, of the one part, and 
the company of the other part, it was agreed 
that R. should sell and the company should 
purchase for £15,000, ** all the property and 
improvements about to be erected," situated 
at T., and known as brewery site ; that the 
purchase money should be paid and ratified 
by the allotment to the vendor of 15,000 fully 
paid-up shares in the company of the value 
of £1 per share ; and that the vendor, in con- 
sideration of such formation, should forth- 
with erect on the premises such improve- 
ments as had been mutually agreed. No 
agreement in writing had in fact been entered 
into for the erection of a brewery of any par- 
ticular quality or capacity. In assumed com- 
pliance with this agreement, 11,000 shares 
in the company were issued (some before and 
some after the registration of the agreement) 
as fully paid-up to K. or his nominees. At 
the date of the winding up N. , who was one 
of the directors and promotors of the com- 
pany, and who had concurred in the agree- 
ment, was the holder of 1125 of these shares 
on which nothing had in fact been paid. 
ffeld, that the agreement was not a valid 
a^ilTeement within the meaning of s. 28 of 
The Companies Act Amendment Act of 1889, 
and that the shareholders must be settled on 
the list in respect of the shares. The test of 
membership of a company is not the exist- 
ence of an application followed by notice of 
allotment, but the existence of an agreement 
to become a member of the company. Whether 
sach an agreement has been made or not is 
& question of fact. At the date of the wind- 
ing up the wife of the above-mentioned con- 
tributory was the holder of 2100 of the 11,000 
shares above referred to, which had been 
allotted to her by the directors at N.'s in- 
stance. She, however, denied all knowledge 
oftht)matt^. It appeared that the 2100 
shares were part of a large number of shares 
dotted to her under the same circumstances ; 
that she had executed as transferror trans- 
fers of several parcels of the shares ; and 
had, as a member, executed proxies in favor 
of her husband, 'which were used at meetings 
of the company. There was evidence that 
she was personally cognisant of the circum- 
stances of the original allotment. Held^ that 
there was sufficient evidence of an agree- 
. ^ent to take the 2100 shares, and of her 
Knowledge that they were not fully paid, and 
that she must be settled on the list of con- 
tributories as the holder of unpaid shares. 
^' N. had been induced to enter the employ- 
ment of the company by a promise, made 
before the f ermation of -the company by a 



t>AOK 

promotor and director, that he should receive 
50 fully paid shares in the company. Shortly 
after he nad entered the service of the com- 
pany he received from the director scrip cer- 
tificates for 50 full paid shares, for which he 
paid nothing. It appeared that the shares 
were part ox the 11,000 shares above-men- 
tioned, but that the alleged contributory be- 
lieved the shares at the time when he re- 
ceived them to be fully paid. Held, that 
the company was estopped from denying 
that the shares were fully paid. B. agreed 
with a director and promotor of the company 
to take 250 shares in the company on con- 
dition that the company should give him 75 
others free of payment. Shares were issued 
to him to the number of 300, for 250 of which 
he paid in full, but he paid nothing in re- 
spect of the other 50 shares. Held^ that he 
must be settled on the list for 50 shares. 
Two of the directors of the company had 
lodged with company's bankers, as security 
for company's overdraft, scrip certificates for 
some of the 11,000 shares above-mentioned, 
with promissory notes for the full nominal 
amount of the shares, which at the date of 
the settlement of the list were still current. 
Held, that they must be settled on the list 
for the full number of shares not actually 
paid for in cash, but that any payments 
made in respect of the promissory notes 
should enure in discharge of the liability on 
the shares, and that any payment on account 
of calls would be applied in discharge of the 
promissory notes. N., shortly before the 
winding up, asked several persons to accept 
transfers of shares into their own names, and 
to hold them for his benefit, alleging that 
he desired to increase his voting power in the 
company. In compliance with his request 
these persons executed, as transferees, trans- 
fers endorsed upon scrip certificates of the 
shares which he wished them to hold. The 
transfers were left with N., who forwarded 
them to the company's office, and a few days 
later scrip certificates were issued in the 
name of the transferees, who thereupon 
signed transfers in blank and handed the 
same to N. The scrip certificates represented 
the shares as fully paid up, and it appeared 
that the transfers were accepted in faith of 
that representation. The shares transferred 
were part of the 11,000 shares above men- 
tioned. Held, that the company was estop- 
ped from denying that the shares were fully 
paid. 
In re Daelino Downs Brewery, Ltd. . . 225 

ContrihtUory— Settlement of list of contri- 
butories — Fully paid-yp tfutres — Estoppel — 
Irregular cancellation and fresh allotment of 
shares, — P. agreed with a director of a com- 
panv to take from the company 760 fully 
paia-up shares, and gave his promissory-note 
for the full amount payable on the shares. 
Before maturity of his promissory-notes he 
received certificates for 750 fully paid-up 
shares, some in his own name, and some in 
the name of N. and R., directors of the com- 
pany. His wife provided the money to pay 
the note. No transfer was executed, but the 
registered holders and Mrs. P. signed their 
names on the backs of the certificates^ on 
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which fonna of transfer were printed. These 
certificates so endorsed were handed to the 
company, and fresh certificates for fally 
paid-up shares were issued in her name. It 
was alleged that N.'s and K.*s shares were 
not fully paid up. Held, that whether N.*s 
and B.'8 shares were fully paid or not, Mrs. 
P. was entitled to be considered as the holder 
of fully paid-up shares. 
In re The Darling Downs Brewery, Livitbd 
(Jane Primrose's Case) 222 

CONTRACT. 

Oral evidence to vary written. 
See PfiiNCiPAii AND Surety. 

PasgUig of property — Sale of lease, Heense, 
goodwill^ and effects oj an hotel — Garnishee 
of debt— Execution — ** Sale of Goods Code" 
8, 20 - G. obtained a verdict against A. and 
her husband in the District Court, on 
September 24, 1897. On October 7, A. con- 
tracted, in writing, to sell to D. the lease, 
license, furniture, goodwill, stock, and effects 
of the Mount Pleasant Hotel for £450, pay- 
able— £150 cash before transfer, and the 
residue by promissory-notes. £10 was 
paid by B. as a deposit. On October 11, C. 
obtained a garnishee order against B., at- 
taching all debts due to A. This was made 
absolute on October 22nd, and on the same 
day A. was adjudicated insolvent. From 
October 7th to 13th, A. remained in posses- 
sion of the premises, and accounted to B. 
for all takings. On October 13, B. paid 
£100 to A.'s solicitor as part of the purchase 
money, took possession of the hotel, and 
continued in possession. On October 28. B. 
paid C. £29 15s., which sum, together with 
£10 19s. accounted for by A., £10 paid as 
deposit, and £100 paid to her solicitor, made 
up £150, the amount agreed to be paid before 
transter. On October 27th, C seized, under 
a warrant of execution, the coods in the 
hotel, consisting of household furniture, 
stock-in-trade, and effects of the hotel. A., 
at the time of the sale, owed £500, exclusive 
of a debt due to the Q.N. Bank, and inclusive 
of the judgment debt, and swore that she 
"deemed it ad visible to sell out of the said 
hotel," and out of the proceeds " to pay her 
debts." After* B. had taken possession, he 
conducted the business of the hotel, selling 
the goods and receiving the proceeds, as if 
he were owner. Heldt that the property 
passed to B. if not on the 7th October, at all 
events not later than the 13th, and was, at 
the time of the seizure by C, the property 
ofB. 
In re Onx, Ex parte Jones 1 

Rescission — Innocent misrepresentation — 
Mistake — Ride at law and in Equity as to 
iniwcent misrepresentation — Indivisible con- 
tract, — When rescission of a contract is 
sought on the ground of innocent misrepre- 
sentation, the rules to be applied are those 
applicable to a case of mutual mistake, so 
that no relief can be given on this ground 
unless there is a complete difference between 
what was intended to be, and what actually 
was taken. Defendant B., who had 



mortgaged a station property called Fairy- 
land, with the stock, to the defendant com- 
pany, and had made default under his 
mortgage, applied to the company for assist- 
ance to enable him to exercise an option held 
by him, and supposed to be of considerable 
value, to purchase 7500 sheep. The appli- 
cation having been refused, B. suggested to 
the plaintiff that she should purchase the 
sheep. She thereupon applied to the defend- 
ant company, with whom she had previously 
had business dealings, for pecuniary aid to 
enable her to do so, but the defendant 
company refused, except on the terms that 
she should also purchase the Fairyland 
property from B., and assume the liability 
for the mortgage debt. Defendant company's 
manager informed her that there were on 
Fairyland 4800 sheep worth 5s. a head, and 
100 horses, but expressly refused to make 
the bargain depend on the verification of 
that statement. The jury found that the 
statement was believed by him to be true. It 
also appeared that he told her his sources of 
information. A contract was then drawn up, 
at the instance of the defendant company, 
and executed, by which B. agreed to sell to 
plaintiff the Fairyland station and stock, and 
also his option to purchase the 7500 sheep. 
The consideration was expressed to be a 
lump sum, which was in fact the amount of 
B. 's indebtedness to the defendant company 
on their mortgage. It subsequently appeared 
that there were on Fairyland only 3689 sheep, 
of value inferior to that stated, and not more 
than 70 horses. The plaintiff elected to 
retain the benefit of the contract so far as 
it related to the option to purchase the 7500 
sheep, but brought an action to rescind the 
contract so far as it related to the Fairyland 
property, on the ground of misrepresentation. 
ffeldf that the contract was indivisible, and 
could not be affirmed in part and rescinded 
in part. Held, also, that even if the contract 
were divisible, the erroneous representation 
as to the number of the cattle was not such 
as to mskke such a complete difference between 
the matter intended to be sold and that 
actually sold as to justify rescission of the 
contract so far as it related to Fairyland, and 
that action must therefore fail. Held, also, 
that Ihere was no evidence to warrant a find- 
ing that the contract was induced by the 
erroneous representation. 
Hynes v. Byrne and Others 154 

CONTRIBUTORY. 
See Company. 

CONTRIBUTORY NEGLIGENCE. 

See Negligence. 

COSTS. 

Appeal—Respondent succeeding on point 
not taken on cross appeal and raised late ofi 
the hearing.— Where the respondent on an 
appeal succeeded upon a point not taken by 
cross appeal and only raised on last day of the 
hearing, no costs of appeal were allowed to 
either party. 
HvNES V. Byrne 198 
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Costs of ex€ciUum~0, XLI.,r. IS.—SembU, 
in any case not specifically provided for by 
0. ILL , r. 13. the costs of execution mast 
be taxed. 

DOXALD 9. I>OMAIJ[> 211 



Qttashing order — Respondent consenting to 
making tibsolute of order nisi— Costs not asked 
in order nift .^^nan application for an order 
ntsi to qaaah a conviction, the appellant did 
not ask for costs. The respondent consented 
to the order nisi being made absolute, and 
gave the requisitSB notice therefor. Held, 
that the appellant was not entitled to costs. 
The notice of consent was not given until 
after the brief to move the order absolute 
had been delivered. The respondent ap- 
peared on the hearing of the motion to make 
the order absolute, but only to oppose the 
granting of costs to the appellant, it having 
been intimated to him that the appellant in- 
tended to apply for costs. Held, that the 
appearance of the respondent to object to the 
granting of costs did not give the Court 
jurisdiction to grant costs. 
Brxni^an V, Williams, Ex parU Willums . 90 

Successful defendant deprived of costs— 
Good cause, — At the hearing of an action to 
recover the value of tailings counsel for de- 
fendant undertook to prove that it was the 
asage of the goldfield, which was the locus 
in quo of the action, that tailings should be 
abandoned by the mineowner and become 
the property of the millowner. After one 
witness had been heard in support of that 
contention, counsel for the plaintiffs offered 
to admit that the evidence of the witness was 
correct, but declined to admit that there was 
a osa^ of trade to that effect. Counsel for 
the defendant declined to accept this quali- 
fied admission, and the offer to admit was 
then withdrawn Later, the presiding judge 
(Chubb J.) stated that unless the usage was 
proved he would order the defendant to pay 
the costs of attempting to prove it, irrespec- 
tive of the general result of the action. The 
defendant (^led many witnesses, whose evi- 
dence was practically identical with that of 
the first witness. The jury found the usage 
as set up by the defendant, and the defen- 
dant succeeded in the action. Chubb J. 
ordered the defendant to pay and bear the 
costs of three days out of the five days that 
the trial lasted. The value of the subject 
matter in the case, which was ooe of first im- 
pression, was £20,000. Held, that, having 
regard to the magnitude of the interests in- 
volved, the novelty of the case, and the im- 
portance to the defendant of the particular 
issue sought to be proved, the defendant's 
counsel could not be fairly deemed to have 
acted unreasonably, and that there then was 
no " good cause " for depriving the success- 
M defendant of the costs of the three days 
or ordering him to pay them. 
Bbillunt Qou> Mining Co. v. Cbaven . . 144 

COUNSEL. 

See Practice. 



CRIMINAL LAW. 

Cattle sUaHng—^ Vie,, No, 6, s, 10— 
Animus furafidi -Intention— L,, a slaughter- 
man (servant to A., a butcher], drove a cow 
belonging to B. into A.'s yard, assisted by 
M., and directed C. (another servant of A. to 
kill it. C. killed, skinned, and cut up the 
animal, placing the skin and horns in his 
master's hide house, and the body in his 
master's boihng-down pot, where it was 
cooked and afterwards given to A.'s pigs for 
food. A. knew nothing of the transaction. 
Held, that there was evidence of stealing 
against both L. and M. to go to the jury. 
B. V. Lanq and Mubpht 48 

Bigamy — Valid marriage — Oath before 
marriage— Kissing the book — Persms married 
by incorrect name. — On the trial of a prisoner 
for bigamy, the learned judge directed the 
jury that it was immaterial whether the 
prisoner, in taking the necessary oath before 
the first marriage, which oath they found 
had in fact been tieJcen, did or did not kiss 
the Bible. Held, on a Crown case reserved, 
that the jury was properly directed. It is 
not necessary, to constitute a valid marriage, 
that the right name of the parties should 
appear. It is sufficient if they are married 
under the names by which they are generally 
known. 
B. V. Whitehousb 825 

Evidence — Carnally knowing a girl under 
the age oj twelve years— Corroboration of evi- 
dence of girl in some material particular — 
55 Vic,, No, 24, i, 4.—A prisoner was charged 
under s. 4 of Tlie Criminal Law Amendment 
Act of 1891 with unlawfully carnally know- 
ing a girl under the age of twelve years. The 
evidence relied upon as corroborating that 
of the child, who deposed to the commission 
of the offence, consisted of medical evidence 
that the girl had been recently carnally 
known by some man, and other evidence that 
the prisoner had, at the time of the alleged 
offence, been living near the child's parents, 
and had, by reason of the nature of the 
locality, the opportunity to conmiit the al- 
leged offence ; that, prior to the date of the 
alleged offence, the prisoner had stated he was 
suffering from a venereal disease ; that some 
five weeks after the alleged offence the girl was 
found to be suffering from gonorrhoea, and 
that prisoner, on being examined a few days 
later, was found to be suffering from an 
affection which might have been caused by 
gonorrhoea as well as by some other disor- 
ders. The prisoner was found guilty and 
sentenced, Qriffith C. J., reserving for the Full 
Court the question whether the evidenoe of 
the girl, implicating the prisoner, had been 
corroborated by other evidence in some 
material particulars, as required by s. 4 of 
The Criminal Law Amendment Act oJ 1891. 
Held, that there was corroboration in some 
material particulars, and that the prisoner 
was rightly convicted. 

B. V. Abbott 92 

Evidence— Carnally knowing a girl under 
twelve — Indecent (usault—b6 Vie,, No. 24, ss, 
4, 6, 10— Corroboration. ^Hdd, that the fact 



ti.) 



that the child assaulted was found shortly 
after the committal of the offence to be suf- 
fering from a disease which might be either 
of a venereal or of an innocent character, 
coupled with the fact that the accused was 
shortly after the date of the alleged offence 
found to be suffering from a venereal disease, 
was not a corroboration in some material 
particulars as required by the statute. 
R.r. Roys 47 

Indictment — Prisoner indicted by and 
pleading to false name — Motion in arrest of 
judgment —Evidence, —K prisoner was in- 
dicted by the name of Hamilton, and pleaded 
to that name.- It appeared in evidence that 
he had for five days passed under that name 
at an hotel in Brisbane, but that his real 
name was M'Donald. The jury convicted 
him, but before sentence counsel moved in 
arrest of judgment on the ground that the 
prisoner had been indicted under a wrong 
name. Held^ on a Crown case reserved, 
that the objection was taken too late, and 
judgment should be pronounced. SembUy 
that even if taken in time, the objection 
would not have been valid. 
B. V. Bamilton 251 

Jury — Challenge of jurors — Order to stand 
by. — Held that the time during the empanel- 
ling of a jury at which the Crown shall show 
cause of challenge- is in the discretion of the 
Court. 
B. V. Wabdell 49 

Jury — Disqualification of atheist juror — 
Held J that a juror who has no religious 
belief is not competent to serve as a juror, 
and that his name must be removed from 
the panel. 
B. o. Cbaime 47 

Killing or maiming cattle — Horses — 
Injuries to Property Act of 1866 (29 Vic, No. 
6), «. 42.— The word " cattle," in s. 42 of 
The Injuries to Property Act oj 1865, includes 
horses. 
B. V. DuNSHOT 298 

Larceny — Animus furandi — Finding of 
jury that accused unaware of what he was 
doing. — On the trial of a prisoner for larceny, 
the jury found a verdict of guilty, but added 
a special finding that the prisoner was under 
the influence of drink at the time he com- 
mitted the offence, and did not know what 
he was doing. Held^ that that amounted to 
a finding of an absence of animus furandi, 
and that as the intent to steal was an essen- 
tial ingredient of the crime of larceny, the 
conviction must be quashed. 
The Queen v. Glen 140 

CROWN DEBTS. 

Prerogative right of Crotvn to payment 
in priority to other creditors in hank- 
niptcy. 

See Insolvency. 

CROWN LANDS. 
Improvement. 



Compensation for improvements made under 
license from Crown on resumed portion of 
run — Time at which compensation payable — 
Crown Lands Act of 1884 (48 Vic,, No. 28), 
ss. 1Q4, 105— Crown Lands Act Amendment 
Act of 1886 (50 Fie, No. 33), s. 9.— The 
only right of a pastoral lessee to receive com- 
pensation for improvements made under 
license from the Crown on the resumed 
portion of bis run is that given under s. 9 of 
The Crown Lands Act Amendment Act of 1^^, 
and that right does not accrue, even after 
the determination of the lease, until the 
pastoral lessee is actually deprived of the 
possession of the land upon which the im- 
provements are made by reason of some 
disposition of the land by the Crown. 
In re Bonn's Bat Holdino 203 

Rent for second period — Pastoral tenants 
— Rule for assessing rent— Maximum and 
minimum rents — Crown Lands Act of 1884 
(48 Vic., No. 28), s. 30, sub-sees. 3. ^^Held 
(reversing the decision of Cooper J.,9Q.L.J. 
55), that the rent payable by a pastoral 
tenant under s. 30 of The Crown Lands Act 
of 1884 is to be assessed at such a sum as a 
tenant might be reasonably expected to give 
for the holding, having regard to the length 
of the tenure and all the circumstances 
affecting the land. Sub-sec. 3 of s. 30 of The 
Crown Lands Act oj 1884 applies only to the 
rents for the first period, and, therefore, the 
maximum and minimum rents fixed by that 
sub-section do not apply to rents for the 
second period. 
In re Nobley, In re Thaboomindah . . 55, 61 

CUSTODY OF INFANT. 

See Infant. 

DEFAMATION. 

Pleading in action /or. 
See Practice. 

DESERTED WIVES AND CHILDREN 

Maintenance — Ability to maintain — De- 
serted Wives and Children Act, 1840 (4 Vic., 
No. 6), ss. 2, 7, 8. — In order to ground an 
order for maintenance under The Deserted 
Wives and Children Act, 1840, it is not neces- 
sary to show that the person against whom 
the order is sought is possessed of actual 
means, or is in receipt of wages or other in- 
come, but it is sufficient to show that he has 
the capacity and opportunity, if he so wish, 
to obtain such means or income. 

POULSEN 17. NOBBS 59 

DISCOVERY. 

8ee Practice. 

DISTRESS. 

Casual visitor — Distress, Replevin, and 
Ejectment Act of 1867, s, 32.— A woman 
living with a man and reputed to be his wife is 
not a '* casual visitor *' within the meaning of 
s. 32 of The Distress, Replevin,and Ejectment 
Act of 18^7. 

MELVIIiLE V. PHILLtPS Il4 
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DISTRICT COURT. 

Appeidfrom, 
See P^cncE. 

Judgment of DUtrict Court — Delivery of in 
open Court — Power of DUtrict Court judge to 
und memorandum oj judgment to Regittrar — 
DiMtrict Court rulet — £vie 156 ultra vires. — 
The necessity for the delivery of judgment 
after trial In open Court can only be dispensed 
with by statatory authority. Consequently, 
Role 156 of the District Court Rules, 1891, 
which empowers a District Court judge to 
send a memorandum of his judgment to a 
District Court Registrar, to be by him com- 
municated to the parties, is ultra viret. 
Melvxllb V. Phillips 114 

DIVISIONAL BOARD. 

See Local Government. 

DIVORCE. 

DomiciL of parties. 
See Foreign Judgment. 

Service of petition—On Attomty-Qeneral 
^Petition not served on day of presentation 
—Power of Attorney-General to waive irre- 
gularity — Matrimonial Causes Jurisdiction 
id 0/1864 (28 Vie,, JVb. 29), s 22.— Sec- 
tion 22 of The Matrimonial Causes Jurisdic- 
tion Act of 1864, which requires a copy of 
the ^tition in a divorce action to be served 
on the Attomey-Oeneral '* on the day of pre- 
senting the same *' is imperative, and where 
the copy petition has not been delivered on 
the day of presentation the service is in- 
sufficient, and the defect cannot be waived 
by the Attorney-Genera). Where a peti- 
tioner had failed to deliver the copy petition 
to the Attorney -General on the day of its 
presentation, leave was granted on the trial 
of the action to take the original petition off 
the file and on proper service thereof to 
commence de novo, 

HOVKLKOND V. HoVBLBOND 208 

DOMICIL. 

Of testator. 
See Probate and Sucoession Duties 

DONATIO MORTIS CAUSA. 

Don^uio mortis causa — Oift by dying person 
of moneys in Government Savings Bank. — G., 
on his deathbed, in contemplation of his 
death, signed an order for the withdrawal of 
a sum of money lying to his credit in the 
Gk)Temment Savings Bank, and also an order 
directing tiie ofi&cer in charge of the bank at 
which the money was payable to pay the 
same to W. He then handed these docu- 
inents to W., and directed him to obtain the 
money, and, after payment thereout of his 
debts, to divide the residue between himself 
^d Q.'s father. The eiecution of the docu- 
ments and the direction to W. took place in 
the presence of witnesses. W., while G. was 
still alive, took the order for withdrawal and 
the aathority to himself to the Savings Bank, 
bnt before the payment of the money was 
authorised by the Treasury O. died, and the 
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Bank thereupon refusod to pay the amount. 
Held, that the gift to W. was valid as a 
donatio mortis causa. 
In re Gannon, Ex parte Davieb . . . . 62 

ELECTION PETITION. 

See Elections Tribunal. 

ELECTIONS. 

The Elections Act of 1885 (49 Vtc , No. 
13). s. 20 -The EUctions Act of 1892 {5(i Vic., 
No. 7), s. IS— Notice of objection — Jurisdic- 
tion — Signature to notice of objection.— It a 
notice of objection given under s. 20 of The 
Elections Act of 1885 to the person objected 
does not contain the statement required by 
8. 13 of The Elections Act of 1092, the Regis- 
tration Court has no jarisdiction to entertain 
it. The signature to a notice of objection 
was as follows:— "A.B., agent of the 
Amalgamated Workers Union, Charleville." 
Quare, whether the signature was good. 
B. v. Elkctoral Justices oy Wabreoo . • 320 

Qualification by residence. — The word 
•• residence " in The Elections Act of 
1884 with reference to the word " district " 
is to be construed as a term of qualification, 
and does not connote a continuity of occupa- 
pation of the same building or dwelling place. 
B. i;. Electoral Justices of Babcoo, Ex 
parte Coughs Ill 

Electoral justices — Striking name off 
electoral roll— No evidence of disqualification 
of elector— Mandamus to restore name to roll 
— Elections Act of 1884.— On the annual re- 
vision of the electoral roll of an electoral 
district, objection was taken that C, an 
elector whose name appeared upon the roll 
as a voter with a residence qualification, had 
left the district. At the hearing of the 
objection before the Revision Court no 
evidence was given to the justices that C. 
had left the district, but C. appeared and 
adduced evidence that he still resided in the 
district The justices ordered his name to 
be struck off the roll. Held, that although 
the Electoral Justices have power to decide 
questions of fact relating to the franchise, 
tiiey have no jurisdiction to deprive an 
elector of the franchise without evidence of 
his disqualification, and that a mandamus 
would lie to them to restore C.*sname to the 
electoral roll. 

R. V. Electobal Justices of Babcoo, Ex 
jNirte Collins HI 

ELECTIONS TRIBUNAL. 

The Elections Tribunal Act of 1886 (50 
Vic^ No. 7), ss. 13, 19, 21, 22, 34, 44-Trial 
of election petition at session of Parliament 
succeeding session when petition presented — 
Prorogation. — The prorogation of Parliament 
does not operate as a stay of all proceedings 
under an election petition, and where an 
election petition has been presented during 
one session of Parliament the trial of the 
petition may be heid during the succeeding 
session. 

In re The Wabbboo Elecqom (Bowman v. 
Hood) 249 
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Election petition — Member of the Legis- 
lative Asaeinbly holding ojffice of profit under 
the Crown — Officer acting without fees — 
Rabbit Board — Board of Stock Commission' 
ers, -An election petition was presented 
against the return of H. as a member of the 
Legislatiye Assembly on the ground that he 
held at the date of the election and of the 
petition offices and places of profit under the 
Grown. The offices of profit alleged to be 
held by him were those of member of the 
Central Babbit Board, a statutory authority 
charged with the management and control 
of the fulfilment of the Acts relating to rab- 
bits within the colony, whose members were 
entitled to receive only actual travelling ex- 
penses, and of the Board of Stock Commis- 
sioners under The Diseases in Stock Act of 
1896. The members of the latter Board, 
under regulations made under the last-men- 
tioned Act, were entitled to receive a fee for 
each sitting of the Board. On the trial of 
the petition it appeared that some time prior 
to the date of the election H. had sent in his 
resignation as a member of the Board of 
Htock Commissioners, but had, at the re- 
quest of his fellow members, withdrawn it ; 
but while doing so had expressed his inten- 
tion of accepting no fees for his services as a 
member. H. continued to act as a member 
of this Board both before and after his elec- 
tion, but did not ask for nor receive any fees 
for so acting. He also continued to act as a 
member of the Babbit Board, but drew no 
fees for travelling expenses for some time 
prior to the election. Held^ that the position 
of member of the Board of Stock Commission- 
ers was an office of profit under the Crown, 
and that H.'s election must be avoided. 
In re Thb Warreoo Election Petition 

(Bowman v. Hood) 272 

Elections Act {Consolidated) , ss. 54,55, 76, 
76a — Election of member of the Legislative 
Assembly — Qualification — Effect oj appear- 
ance of name on Electoral HoU — Power of 
Elections I'ribunal to inquire into qualifica- 
tion other than residence— Potcer of tribuncd 
to decide validity of vote where irregularity 
in ballot paper — Retirement of candidate. — 
Three persons. D., M. and C, were duly 
nominated as candidates for the election of 
a member of the Legislative Assembly for 
an Electoral District. After the. expiration 
of more than the 72 hours during which, 
under s. 54 of 2'he Elections Act, any candi- 
date may retire from the election, C. gave 
notice to the returning officer, in the terms 
provided by the Act, that he had retired 
from his candidature, and the fact of his re- 
tirement was communicated by the returning 
officer to his presiding officers and the elec- 
tors generally. In consequence of an 
arrangement alleged to have been made be- 
tween D. and M., in the presence of the re- 
turning officer, a large number of electors 
in recording their votes did not erase the 
name of C. from the ballot papers, and the 
returning officer counted these votes as good 
votes for the candidate whose name ap- 
peared with that of C. not struck out upon 
such ballot papers. At one of the polling 
places, the printed ballot papers proving 



insufficient for the number of electors wish- 
ing to vote, the presiding officer wrote out 
fresh ballot papers, upon which the names 
of D. and M. only appeared, and with which 
the electors without demur voted, and such 
votes were allowed by the returning officer 
as valid. Held by the Full Court (Griffith 
C. J., Cooper and Power JJ.), overruling oq 
this point the decision of Beal J., that the 
ballot papers containing two names un- 
erased contravened the provisions of s. 76 
of The Elections Act, which sure imperative, 
and that the Elections Tribunal had no 
power to allow these votes as valid, but that 
(affirming the decision of Beal J.) they had 
power to declare valid the votes recorded on 
the ballot papers on which the names of 
two candidates only appeared. Per Real J. : 
The appearance on the electoral roll in 
force at the date of an election of the name 
of a person as being entitled to vote at such 
election in respect of a qualification other 
than residence, is, under s. 40 of The Elec- 
tions Act, conclusive evidence of the right 
of such person to vote, and therefore the 
vote of such a person cannot be impeached 
before the Elections Tribunal on an election 
petition. Semble (per Heal J. and per 
curiam), that where a candidate for an elec- 
tion for a member of the Legislative Assem- 
bly has been duly nominated, he can only 
retire in the manner provided by s. 54 of The 
Elections Act, and any candidate failing to 
retire within the time and in the manner 
prescribed by that section continues a candi- 
date at the election for which he has been 
nominated. 

In re The Cambooya Elections Petition 
(Daniels v. Mackintosh) 341 

ESTATES TAIL. 

See Beal Pboperty. 

ESTOPPEL. 

Estoppel in pais— Consent to order of 
Supreme Court of New South Wales as bar to 
proceedings in Queensland Court— Adminis- 
traiion action — Inquiry as to next-of-kin — 
Right of person entitled in distribtttion to 
order for general administration.— T., who 
was possessed of large properties in New 
South Wales and Queensland, died in the 
latter colony, in which it was alleged that 
his domicil was. Shortly after his death a 
suit was instituted in the Supreme Court of 
New South Wales, in which M. and D. were 
the plaintiffs, and various other persons 
entitled in distribution in the estate 
were defendants. The relief sought was the 
administration of T.'s New South Wales 
estate, and the plaintiffs applied for the 
appointment of a receiver. At the same 
time certain of the defendants entitled under 
the intestacy applied for a grant of adminis- 
tration of T.'s estate to them pendente lite. 
Both applications were heard together, and 
after argument all the parties agreed to a 
settlement which was at their request made 
an order of Court, and which so far as is 
material was as follows: (1) That the 
Queensland Trustees, Limited should ad- 
minister the estate of T. in Queensland with 
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the ABsistanee and under the advice of a 
committee who were named. (2) That no 
proceedings shoald be taken in any colony 
br any ol the parties .... inconaistent 
With the terms of the settlement. (3) That 
if any question ahonld arise as to the mean- 
ing of the terms of this settlement the same 
should be determined by Messrs. K. and L. 
The Qaeensland Trustees were not parties to 
the action or the settlement. Pursuant to 
this settlement the Queensland Trustees 
applied for and obtained letters of adminis 
tration from the Supreme Court of Queens- 
land of the estate of the intestate, M. and D. 
consenting to the application. M. then 
brought an action in the Supreme Ck>urt of 
Queensland against D. and the Queenslaud 
Trustees, claiming admiuistration of the 
Queensland estate, and the ascertaining of 
the next-of-kin. The question whether the 
bringing of the action was a breach of the 
settlement haying been referred to K. and L., 
they were of opinion that, provided the action 
could be limited to an inquiry as to the next- 
of-kin. and did not involve a general ad- 
ministration of the estate, the action was 
not prohibited by the settlement, but that 
for certain reasons they thought that it would 
be more convenient to have the inquiry as 
to the next-of-kin made by the New South 
Wales Court in the first-mentioned suit. 
Held, that M. was not estopped from main- 
taining the action against the defendants, 
the Queensland Trustees. 

MULBOLLAND V, DoNELET AMD OtHBBS . . 260 

EVIDENCE. 

In criminal action. 
See Criminal Law. 

Of declaration of trust. 
See Tbust and Trustee. 

Licensing Acts — Onus of proof of ob- 
jection to new license wJiere objection 
taken by licensing authority on its own 
motion. 

See Licensing Acts — New license. 
^v,KiHQ, Ex parte Kisa 99 

Affidavits —Right of appellant by way of 
f*rder nisi to read affidavits tn reply to re- 
ipondenVs affidavit. — The unsuccessful ap- 
plicaut for a licensed victualler's license ob- 
tained an order nisi for a mandamus to com- 
pel the licensing authority to whom he had 
applied, to hear and determine his applica- 
tion on the grotmd that his application had 
not been judicially considered by them. On 
^e return of the order nisi^ the respondents 
read an afiBdavit by the chairman of the 
Licensing Bench, by which it appeared that 
the appdant's application had been judi- 
cially heard and determined by the Bench, 
and that their decision and order had been 
duly recorded in the depositions. The appel- 
lant asked leave to iwd further affidavits 
denying the allegations contained in the re- 
spondent's affidavit. Heldf that such leave 
uioQld be refused. 
^v^Kma^ExparUExsQ 99 



BanHng^Opinion of expert as to honesty 
of banking transactions,- Xji^n the trial of 
defendant bank directors, charged with 
conspiring with intent to defraud share- 
holders and depositors, evidence was 
given that interest was credited to 
ceitain accounts which had, in fact, not 
earned any interest. Counsel for the prose- 
cution asked a witness who was tendered as 
an expert in banking for his opinion as to 
ihe proprietv of so crediting the accounts. 
Heldt that the evidence was inadmissible. 
B. V. Hart 95 

Judicial notice — Proclamation by Gover- 
nor-in- Council— Evidence and Discovery Act 
of 1867 (31 Vic, No, 13), s, 1.— By s. 1 of 
The Evidence and Discovery Act of 1867 
courts of justice must take judicial notice of 
all proclamations by the Governor-in-Coun- 
oil. It is not necessary that formal evidence 
of the proclamation, such as the tendering of 
a Government Gazette containing it, should 
be given. 
McLat V, Beis 120 

FI. FA. 

FJntry of on land — True date of entry 

and registration. 
See Real Property. 
In re Dkane's Transfer • 106 

FINAL JUDGMENT SUMMONS. 
See Practice. 

FIRE INSURANCE. 
See Insurance. 

FORECLOSURE. 

See Practice. 
FOREIGN COMPANY. 

Service of writ on. 
See Practice. 

FOREIGN JUDGMENT. 

stay of execution obtained onforeignjudj- 
ment—Want of jurisdiction over defendant— 
Domicil —Divorce—Power of Court to examine 
validity of foreign judgnunt — The Austra- 
lasian Civil Process Act of 1886 (Federal 
Council) «. 8.— In a wife's action for divorce 
in Victoria, judgment was given with costs 
for the plaintiff, who took out in Queensland 
execution under The Australasian Civil Pro- 
cess Act of 1886. against the defendant, a 
resident in Queensland. On the return of a 
summons to set aside the execution, it 
appeared that, at the time of the bringing of 
the Victorian action, the defendant was resi- 
dent in Queensland, and was not domiciled 
in Victoria. Heldy that the Supreme Court 
of Queensland was not precluded from 
inquiring into the validity of the judgment 
sought to be enforced, and that, as it was 
apparent on the facts that the Victorian 
Court had no jurisdiction over the defend- 
ant, the execution must be stayed. 
Donald o. Donau) 211 



(xiv.) 



GOLD MINING. 
See MiNiNO. 

GUARANTEE. 

See Pbenoipal and Subety. 

HABEAS CORPUS. 

See also Infant. 

Return to writ — Prisoner under remand on 
charge of felony— Offence not eommitted 
within terriiorial jurisdiction oj Queensland. . 
— The return to a writ of habeas corpus 
stated that the appellant was detained in Uer 
Majesty's Goal at Brisbane under remand on 
a charge of larceny, but did not show that 
the offence was charged to have been com- 
mitted within the territorial jurisdiction of 
the colony of Queensland. Heldt that the 
return was insuMcient, and that the prisoner 
must be discharged. 
In re Garuchet 122 

INDECENT ASSAULT. 
See Criminal Law. 

INDICTMENT. 

See Cbishnal Law. 

infant'." 

Right of mother to custody of in- 
fant^Wishes of infant — Habeas corpus. — 
Sm ft widow, left her daughter, aged seven 
and a-half years, in the custody of F. 
and his wife, who for three years main- 
tained and supported her as one of their 
own children, believing, although no 
agreement in writing had been made to that 
effect, that the child would remain with them 
permanently. On the refusal of F. and his 
wife, on the application of S., to part with 
the possession of the child, Chubb J., not- 
withstanding the wishes of the child to the 
contrary, granted a habeas corpus for the 
delivery of the child to S., but ordered S. to 
pay to F. 12s. per week for the maintenance 
of the child during the time she had been in 
his custody. The age at which an infant can 
exercise a discretion as to its custody or 
guardianship considered. 
Stemp «. Fulton and Wife 299 

INJUNCTION. 

To prevent use of trade mark. 
See Trade Mark. 

INNOCENT MISREPRESENTATION. 
See Contract. 

INSOLVENCY. 

Proof of debt— Crown debts— Prerogative 
right of Crown to priority of payment oJ debt 
out of insolvent estate — Writ of extent — In- 
solvency Act of 1874 (38 Vic, No, 6), ss. 145, 
173. — The prerogative right of the Crown ex- 
pressed in the maxim, *' Quando jus domini 
regis et subditi ineimiU eoncurruntf jus regis 



praferri debet,^* does not extend to the ad- 
ministration of the estate of an insolvent 
debtor under The InsoHveney Act of 1874. 
In re Batnbs, Ex parts Thb Attobnsy- 
Genebal 33 

Proof of debt — Valuation of security — Proof 
against joint and separate estates of debtors 
-^Property sold under charge to separate 
debtors, and treated by debtors as partnership 
property — Insolvency Act of 1874 (38 Vic.^ 
No, 5), s. 202. — Upon a proof by the creditor 
of a liquidating firm of debtors, consisting of 
four persons, upon a covenant in a bill of 
mortgage, it appeared that contemporane- 
ously with the execution of the bill of 
mortgage, the creditor had transferred land 
to three of the four members of the firm by 
an instrument of transfer and charge by 
which the land was made security for the 
debt secured by the bill of mortgage. Six 
months afterwards, a deed of partnership 
was executed between the members of the 
firm providing for the use of the land by the 
firm at an agreed rental. It was alleged that 
the land was, nevertheless, treated as partner- 
ship assets. Held (by the Full Court, affirm- 
ing tiie decision of Griffith C.J.), that the 
creditor in proving against the joint estate 
of the firm was not bound to value his 
security under the transfer and charge. 
In re Batnes, Ex parte , Queensland Tbus- 
TKxs Limited 214 

INSURANCE. 

Fire insurance — Subsequent insuranee— 
— Stipulation in poUcy requiring notice 
to insurers of— Effect of failure to give 
notice of subsequent invalid or voidable policy. 
— A policy of insurance on a dwelling house, 
obtained by plaintiff from defendants, an 
insurance company, contained a stipulation 
that no claim should be recosnised or recover- 
able if the property insured was previously 
or subsequently insured elsewhere, unless the 
particulars of such other insurance were 
notified to the company in writing and 
allowed by endorsement on the policy ; and 
it was provided that on such notice being 
given, it should be optional with the com- 
pany to cancel the policy, returning the rate- 
able premium for the unexpired term. The 
plaintiff subsequently obtained from a 
second company a further insurance on the 
same property, but the policy was alleged to 
be voidable on the ground of misrepresenta- 
tion by the plaintiff, and a claim being made 
thereunder, the company elected to treat the 
policy as void. No notice in writing of this 
second insurance was given to the defendants, 
and on a claim against them under their 
policy, they alleged a breach of the stipula- 
tion as to notice of subsequent insurance by 
reason of the failure to give them notice of 
the assurance with the second company. 
The terms of the policy with the second 
company made every representation con- 
tained in the application a warranty. The 
application contained a statement that the 
property insured was not mortgaged, where- 
as in reality it was mortf^ed. Held 
[reversing 'the decision of Griffith G.J., (8 
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Q.LJ. 144)1, that, M the defendants mnst 
be taken to have been aware of the varianoe 
of jndici&l aathoritj as to the interpretation 
to be placed on the nartioalar form of 
stipulation adopted hj tbem, they could not 
eiaim, following the rale " Verba ehartarum 
fortiuM accipiuntur contra proferentem," an 
interpretation of the stipulation more favour- 
able to themselyes than to the insured, and 
that therefore the word " insurance ** there- 
in must be taken to mean only a good and 
ralid insurance, and that the defence failed. 
Held further, that as the representation in 
the application for the second insurance 
that the property was not mortgaged 
amounted to a warranty, and that as the fact 
warranted was untrue, there was never in 
realty any contract between the plaintiff and 
the second insurance company. 
SufHAMON V. New Zealand Insurance Co., 
Ltd 13 

JUDGMENT. 

Delivery of in open Court, 
See District Coubt. 
See Practice. 

JUDICIAL NOTICE. 

See Etidenoe. 
JURISDICTION. 
Of justices. 

See Justices. 

Of Registration Court. 
See Elections. 

Jury in criminal aciion. 
See Criminal Law. 

JUSTICES. 

Appeal — Justices refuting to hear counsel 
— Application to quash order dttmissing com- 
plaint but awarding costs against complainant 
--Juitiees Act, 1886(60 Ftc., No. 17), ss, 148. 
^, 226 — Evidence and Discovery Act of 
1867 (31 Vie,, No. 13), ». 4S^Quashing order 
—Special ceue, — It was alleged that on the 
hearing of a complaint before justices, the 
Bench refused to allow counsel for the com- 
plainant to avail himself of his right to ad- 
dress them upon the evidence, and found a 
Terdict for the defendant, with £1 Is. costs 
against the complainant. On an application 
under s. 204 of The Justices Act to quash 
the order of the justices, Held, that a quash- 
ing order cannot be granted in respect of an 
order of dismissal, and that the complain- 
ant's appropriate remedy was not by quash- 
ing order, but by special case under s. 226, 
and that the application must be refused. 
Swra V. Lbk, Ex parte Siotb . . . . 26 

Jurisdiction of^Bondftde claim of right— 
Claim depending upon difficult question of 
WW.— On the hearing before justices of a 
charge of being unlawfully upon enclosed 
premises, the defendant set up a right of 
^try upon the lands in question by reason 
of a sale to him, by the bailiff of the Divi- 
wpn^t BoanJ in which the land was situated, 



of all the timber on the land, the bailiff as- 
Burning to act under s. 49 of The VahtaSion 
and Rating Act of 1890. It appeared on the 
evidence tihat, prior to the offence charged, 
the defendant had advised the complainant 
of the nature of his claim, and that Uie com- 
plainant had offered to purchase the defen- 
dant's rights with regard to the timber. The 
justices were of opinion that the defendant's 
claim had no legal foundation, inasmuch as 
the sale relied upon was not authorised by s. 
49 of the Act of 1890. and that therefore 
their jurisdiction was not ousted, and con- 
victed the defendant. Held, on a motion to 
quash the conviction, that, without deciding 
as to the validity of the sale, the defendant's 
claim was such a bond fide claim of right as 
to oust the jurisdiction of the justices. 

EUHN V. RXMOELSTEIN, Ex parte BmOBLSTBIN 
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LANDLORD AND TENANT. 

Distress — Casual visitor — Distress, Re- 
plevin, and Ejectment Act of 1867, s, 82. ~ A 
woman living with a man and reputed to 
be his wife is not a casual visitor within 
the meaning of s. 32 of The Distress, Replevin 
and Ejectment ActoflS^l, 
BCklvillb V, Phillips 114 

LARCENY. 

See Cbiminal Law. 

LEGISLATIVE ASSEMBLY. 
See Elections Tribunal, 

LICENSING ACTS. 

Licensed victualler — Receipt by of cheque 
as deposit — Failure to hand over on receipt 
proceeds of cheque— The Licensing Act o/1885 
(49 Vic,, No, 18K s, 73.— On an informa- 
laid against the licensee of an hotel under 
s. 73 of The Licensing Act of 1885, charging 
him with failing to hand over, immediately 
on receipt, the proceeds of certain cheques 
deposited with him, it appeared that, on 
November 3rd, certain cheques and notes 
amounting to £40 28. 6d. had been deposited 
with the licensee, and that after allowing for 
repayments and just deductions there was a 
balance due to complainant of £8 2s. 6d. 
In this sum of £40 2s. 6d. was included a 
cheque drawn on Bourke, in New South 
Wales. The cheque had been lodged at a 
bank in Cunnamulla for collection, and on 
November 15th came back with a request for 
re-indorsement by complainant. On No- 
vember 21st the complaint was laid. There 
was no evidence of, actual receipt of the pro- 
ceeds of the chequis by defendant before the 
laying of the information. Held, that, 
although the case had been treated in the 
Court below as though cash had been received 
for the cheque, yet aS the time between 
November 15th and November 21st was 
apparently not sufficient for collection, and 
as there was no evidence that the defendant 
had actually received the proceeds of the 
cheque, the conviction must be quashed. 
FiraPATBicxv. Jori>an ... . « ' . « 328 
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Objection — New Uetfue-^Bighi cf Ueennng 
authority to take objection of their own motum 
— OnuM of proof where objection taken — Prae- 
tice—Ecidenee— Right of appellant to read 
affidavits in reply to the re$pondent*t affidavit 
—LiceHting Act of 1885 (49 I ic.. No 18), f. 
41, 47. — On an application for a new license 
the licensing justices may, of their own 
motion, take the objection that the reason- 
able requirements of the residents in, or 
travelling through, the neighbourhood will 
not justify the granting of the license [s. 47 
(5)]. Where such an objection is taken the 
onus of proof to the oontrair \a on the appli- 
cant, and if he fail to adduce evidence to 
that effect, or request an adjournment for 
that purpose, the application may be re- 
fused. The unsucoEMsful applicant for a 
licensed victualler's license obtained an order 
m«t for a mandamus to compel the licensing 
authority to whom he had applied to hear and 
determine his application, on the ground that 
his application had not been judicially consid- 
ered by them. On the return of the order riMt, 
respondents read an affidavit by the chair- 
man of the Licensing Bench, by which it 
appeared that the appellant's application 
had been judicially heard and determined by 
the Bench, and that their decision and order 
had been duly recorded in the depositions. 
The appellant asked leave to read further 
affidavits denying the allegations contained 
in the respondent's affidavit. Held, that such 
leave should be refused. 
B. V. KiKO, Ex parte Kino 99 

Second bar — House and appurtenances — 
Right of licensee to sell liquor — License issued 
in respect of whole land— Second bar — Licen- 
sing Act of 1886 (49 lie.. No. 18), w. 32, 33. 
— The '* premises '* in respect of which a 
license to sell fermented and spirituous 
liquors under The Licensing Act of 1885 is 
granted are not confined to the particular 
building, but may include land actually used 
in connection with the building at the date 
of the license. A licensee is not therefore 
restricted to the sale of liquor in the build- 
ings existing upon the licensed premises 
at the time of the granting of the license. 
Where a licensing bench had granted a per- 
mit for a second bar, and there was some 
evidence that the locus in quo of buch bar 
had been used in connection with the 
licensed premises at the time of the grant of 
the first license, Held, that the order of the 
justices could not be disturbed. 
B. V, Yaldwiv, W. E. Bakeb Bblatob . . 242 

LOAN. 

To Divmonal Board, 
See Local Govebnuent. 

LOCAL GOVERNMENT. 

Loan by Government to Divisionai 
Board Jor special benefit of subdivision 
of the divi sum— Demand /or poU by rate- 
payers other Dian those of subdivision speci- 
ally benefitted --Divisional Boards Act of 
1887 (51 Vic, No. 7), «. 257— LocaZ Govern- 
ment Act of 1878 (42 Vie., No, 8). ss. 192, 



196, 199, 200, 290.— The E. Diviaional Board, 
under the authority oonlerred on them by 
The Divisional Boards Act of 1887. applied 
to the Government for a loan of £1500, to 
be expended for the special benefit of sub- 
division No. 2 of their Division. During tiie 
time prescribed for objection to the loan, 
more than twenty ratepayers of the Division, 
assuming to act under s. 257 of the Act, 
presented a petition to the Bfinister, asking 
for a poll to be taken of the ratepayers to 
decide upon the granting of the loan. There 
were not, however, among the petitioners, 
twenty ratepayers of subdivision No. 2, the 
subdivision for whoee special benefit the loan 
was to be sought. The Minister refused to 
grant a poll. Held, on the return of an order 
nisi for a mandamus to compel the Minister 
to grant a poll, that the only persons entitled 
under s. 257 to demand a poll were rate- 
payers of the particular subdivision for whose 
special benefit the loan was intended, and 
that, therefore, there being no application for 
a poll by twenty members of subdivision No. 
2, the Minister was right in his refusal. 
B. v. Home Skcbbtabt of Qukensulnd, Ex 
parte Lillet . . 291 

Nuisance— Complaint by local authority in 
respect of nuisance caused by their awn default 
— Liability of private person to make good 
default of local authority. — A local authority 
in the exercise of their powers under the Local 
Government Acts raised the level of a streef 
adjoining land the property of the appellant, 
and in consequence of their failure to provide 
the necessary sewerage for its proper 
drainage, the land became from time to time 
covered with lying or stagnant water, the 
removal of which could not be effected with- 
out considerable expenditure. The appellant 
was convicted, on the complaint of the 
respondents* officer, under s. 50 of The Health 
Act, of the offence of suffering stagnant 
water, to be on his land after due notice for 
its removal. Held, that the conviction must 
be quashed, both on the ground that the 
word suffer in s. 50 connotes participation in 
causing the result charged, of which the 
appellant had not been guilty, and also on 
the ground that the local authorityi having 
been primarily responsible for the alleged 
nuisance, could not invoke the law against 
a private person who had merely acquiesced 
in their default. 
Kerb v. Soott, Ex parte Scott . . . . 193 

Rates — Tramway — Method of assessment 
of value of tramway for rating purposes— 
Valuation and Rating Act of 1890 (64 Vic., 
No. 24), ss. 11, IB— Tramways Act of 1SS2 (46 
Vic., No. 10), 8. 82.— The value of a tram- 
way, for the purposes of The Valuation and 
Rating Act of 1890, is the amount which a 
purchaser might be reasonably expected to 
give for the right of occupation possessed by 
the Tram Company of the portions of the 
soil and air occupied by their rails and other 
apparatus, having regard to the use to which 
such an occupation might reasonably be 
expected to be put. 

Mttnicipalitt of Brisbane r. The Brisbane 
Tbamwat Company, Ltd. . . • • 67 
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MAINTENANCE. 

See DxsEBTSD Wives and Chiij>ben. 

MANDAMUS. 

To restore name of elector to electoral 
rM. 

See Elections. 

MINING. 

Gold mining — BUI of sale over gold mining 
lea$eholdM — Power of aale—Sale of lease- 
hold* by mortgagee with permission of 
f^ortgagor — Withdrawal of permission— 
Gold Mining Regulations — Restrictions 
en mode of transfer and mortgage of 
mining tenements. — Plaintiff, the holder of 
two gold mining leaseholds at Croydon, pur- 
ported by an instrument in the form of a 
bill of saJe, and by a lien ticket, to assign the 
land contained in the leases to the Royal 
Bank of Queensland, Ltd.. as security for 
his overdraft with their Croydon branch. The 
bill of sale contained a provision that in the 
event of default being made by the mort 
gagor in the payment of the moneys therein 
covenanted to be paid by him, the bank 
might enter Into possession and dispose of 
the leaseholds. In March. 1899, the plain- 
tiff's overdraft had exceeded the limit desired 
bj the bank, and both plaintiff and the bank 
were endeavouring to dispose of the lease- 
Itiolds. On March .3l8t, plaintiff wrote to the 
bank's manager at Croydon agreeing to an 
oat-wd-oat sale of the leaseholds for £11,000, 
and setting out terms for the payment of the 
porelutse money. The bank, on the 12th 
April, through their London agents, sold the 
leases to a purchaser for £11,000, but with a 
proviso that either party might rescind with- 
in twelve months. The bank's branch at 
Croydon were advised of the sale on 17th 
April, but not of the proviso for rescission, 
and immediately thereafter in good faith in- 
formed the plaintiff that the leaseholds had 
been sold out-and-out for £11,000, and de- 
fendants asked from him and obtained pos- 
session of the leaseholds as agents for the 
purchasers. Immediately upon receipt of 
the news of the sale, the bank made formal 
demand on the plaintiff for the moneys 
secured by the bill of sale, and plaintiff made 
default The true terms of the sale having 
been made known to the bank's branch at 
Croydon, those terms were at once communi- 
cated to the plaintiff, who asked for and re- 
ceived a copy of the agreement for sale. A 
week after receipt of such copy plaintiff 
wrote to the bank at Croydon calling their 
attention to the fact that the agreement was 
not in the terms of his letter of 31st March. 
The bank, in reply to that letter, wrote four 
days later asking plaintiff what rebate he 
woald allow if the whole £11,000 was paid 
at once in cash, and seven days later, before 
the receipt by them of a reply from the 
plaintiff, they received the whole sum of 
£11,000. The plaintiff then gave to the bank 
at Croydon notice in writing that he would 
not execute transfers of the leases, and 
brooghi this action to reoover possession of 
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the leaseholda from the defendants. Held, 
that apart from the question of the ezeroiae 
by the mortgagees of the power of sale con- 
ferred on them by the bill of sale, there was 
no evidence that the plaintiff had, prior to 
the completion of the sale, withdrawn his 
consent to a sale upon the terms eventually 
obtained by the bank, and that the action 
must therefore fail 

BooBBs V. Elmslie, Ltd 829 

TaUings— Abandonment of tailings — Utage 
of trade as to tailings— Practice— New trial- 
Failure of judge and Jury to advert to portion 
of case— Cotts— Good cause —Dtprivation of 
successful defendant of costs. — On the hear- 
ing of an action to recover tailings, the re- 
sidue of stone brought by plaintiffs, who were 
mine owners, to the defendant's quartz mill 
to be crushed, and left on defendant's pro- 
perty adjoining his mill, it appeared in evi- 
dence that at the time of the transaction 
between the parties the tailings were re- 
garded as valueless ; that the sites of crush- 
ing mills were usually chosen so that there 
might be some means of getting rid of the 
tailings; and that where the mill-owner 
could not obtain a suitable site he often had 
to take up a piece of Crown land for stack- 
ing the tailings. Evidence was also given 
that mill-owners often crushed for various 
mine-owners, and that no steps were usually, 
if ever, taken to separate the tailings de- 
rived from the quartz from different mines, 
and that in many instances the tailings 
could not be distinguished from the soil. The 
jury— to whom, as residents of the field, all 
these facts were known as the result of their 
own observation — found that there was a 
usage of trade among the mill-owners and 
mine- owners on the field that after each 
crushing and cleaning-up, and the settle- 
ment following thereon, tailings should be- 
come the mill-owner's property, held, that 
there was evidence before the Court to sup- 
port that finding. Held, further, that on 
those facts, as a matter of law, the tailings 
were the property of the mill-owner. The 
transactions between the plaintiffs and de- 
fendant had extended over several years. 
There was evidence, however, that about three 
months before action brought, the plaintiffs 
had intimated to the defendant an intention 
to claim the tailings from their stone as their 
own. No specific question was left to the 
jury with regard to those tailings, but the 
whole matter was treated as one by both 
counsel and the judge. On the application 
of the unsuccessful plaintiffs, a new trial 
was ordered as to the tailings delivered within 
those three months. At the hearing, counsel 
for defendant undertook to prove that it was 
the usage of the goldfield which was the 
locus in quo of the action, that tailings 
should be abandoned by the mine-owner and 
become the property of the mill-owner. After 
one witness had been heard in support of 
that contention, counsel for the plaintiffs 
offered to admit that the evidence of the wit- 
ness was correct, but declined to admit that 
there was a usage of trade to that effect. 
Counsel for the defendant declined to accept 
this qualified admission, and the offer tg 
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admit was then withdrawn. Later, the pre- 
siding judge (Chubb J.) stated that uiuese 
the usage was proved he would order the de- 
fendant to pay the costs of attempting to 
prove it, irrespective of the general result of 
the action. The defendant called many wit- 
nesses, whose evidence was practically iden- 
tical with that of the first witness. The 
jury found the usage as set up by the defen- 
dant, and the defendant succeeded in the 
action. Chubb J. ordered the defendant to 
pay and bear the costs of three days out of the 
five days that the trial lasted. The value of 
the subject matter in the case, which was 
one of first impression, was £20,000. Held^ 
that, having regard to the msgnitude of the 
interests involved, the novelty of the case, 
and the importance to the defendant of the 
particular issue sought to be proved, the de- 
fendant's counsel could not be fairly deemed 
to have acted unreasonably, and that there 
then was no *' good cause " for depriving the 
successful defendant of the costs of the three 
days or ordering him to pay them. 
Bbilliant Gold Mining Co. v. Craven . . 144 

MISTAKE. 

See CONTBACT. 

MORTGAGEE, 

Executor mortgagee purchasing equity 
of 1 edemption of testatoi mortgagor. 

See Trusts and Trustee. 

DtJRAOK V. Hill 179 

In possession — Summons by for final 
judgment. 

See Practice. 

NEGLIGENCE. 

Contributory negligence-^** Volenti nonfit 
injuria ^^— Accident in a mine^Action at 
Common Law or under The Mines Regulation 
Act of 1889— Practice — Contradictory find- 
ings—New «naZ.— Plaintiff sued in a District 
Court for damages for injuries suffered by 
him through negligence in the management 
of defendant's mine, and through defendants 
employing an unskilful manager. It did not 
clearly appear whether plaintiff was relying 
on his common law right of action for 
negligence, or on s. 26 of The Mines Regula- 
tion Act of 1889. The jury found, in answer 
to three questions left to them by the judge : 
(1) That the injury which the plaintiff sus- 
tained was caused by the defendants or their 
agents ; ^2) that the plaintiff could, by using 
reasonable care, have prevented the accident ; 
and (3) that the plaintiff, with full knowledge 
of the danger that he was incurring, volun- 
tarily exposed himself thereto. On the third 
finding the District Court Judge gave judg- 
ment for the defendants. Held^ on appeal to 
the Full Court, that whether the action was 
at common law or under the statute, the third 
finding was not sufficient to entitle the 
defendants to judgment, as it did not appear 
that the jury had drawn the farther inference 
that the plaintiff had agreed tnat if injury 



befel him the risk was to be his and not his 
masters*, the defendants. Held, further, that 
as on the first two findmgs the plaintifT 
would, in an action under the statute, have 
been entitled to judgment, and that as in a 
common law action the findings would have 
been contradictory, there must be a new trial, 
the rule of damages in the two cases being 
different. 

Gk)LDSWOBTHT V. ThB BrILLIANT EXTENDED 

Gk>LD Mining CoKPANT 254 

NEW TRIAL. 

See Practice. 

NUISANCE. 

See Local Governbcbnt. 

OBJECTION. 

To name on electoral roll. 
See Elections. 

To new license. 

See Licensing Acts. 

PARTICULARS 

See Practice. 

PARTNERSHIP. 

Dissolution of limited partnership — Action 
—Notice— Mercantile Act of 1867 (81 Vic,, 
No. 36), M. 53, 58, QS—Partnership Act of 
1891 (65 Vic,, No, 7), ss. 5 (3), 38 (4).— 
Section 63 of The Mercantile Act of 1867 
does not apply where a suit is brought for 
the dissolution of a limited partnership. 
Groves v, Mathea 33 

PETITION. 

In divorce — Service of on Attorney- 
General, 
See Divorce. 

PRACTICE. 

KvideTice, 

See also Evidence. 

Practice— Administration action — Service 
of jtuigment— Limited judgment, — In an ad- 
ministration action, judgment was limited 
until furUier order to an inquiry as to the 
next-of-kin, and to any application inciden- 
tal to the management of the estate. On an 
application for directions as to service of the 
judgment, Griffith C.J. declined at that stage 
of the action to make an order as to service 
on persons not alreadv parties, but adjourned 
the summons generally to admit of the appli- 
cation being renewed after the determination 
of the inquiry as to the next-of-kin. 
In re Ttson, Mulholland v, DoNEi^r and 
Anotheb 339 

Appeal from IHstrict Court— Point not 
raised at the trial— District Courts Act of 
1891 (65 Vic,, No. 33), ss. 144, 145.— An 
appeal lies to the Supreme Court trom the 
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deciaioo of a Distriei Court Jadge only on 
questioiis of law nused at the ma} in the 
District Coort. 
Babltbop v. Coujsb 141 

Cautuel— Trial of action— Addreia of 
counsel where defences ike tame. — On the 
trial of an action for defamation brought 
against two defendants, one appeared 
in person and called no evidence, the 
other appeared by counsel and called 
eridenoe. The statements of defence were 
practicsallj the same. Held, under the 
dicumstanoes, the plaintiff's counsel was 
entiUed to reply to addresses by both the 
defendant, who appeared in person, and his 
co-defendant's counsel. 
Powsu. ». Bboo 110 

Diaeovery^Particulart — Englith Rulea, 
1883, O. Z/X, r. 7.— Although there is no 
rale under The Judicature Act of Queene- 
land oorrdsponding to O. XIX., r. 7, of the 
English Bnles of 1883, the Court has general 
power to order particulars of a demand or 
defence to be given in a proper case. 

JjHABPE V. WOOLLKT 175 

Final judgment— Affidavit by hank mana- 
m— Order XIV,, r. 1 {!)— Bankers' Books 
Evidence Act of 1879.— An affidavit filed in 
snpport of an application for leave to sign 
final judgment for money due to a bank 
under a covenant was made by the manager, 
vho had been appointed to the office from 
wbkh the advances had been made some 
time after the making of the advances. Held, 
uiat the deponent was a person who could 
swear positively to the facts verifying the 
CMse of action on the covenant, but not as 
to the further advances. Semble, that the 
plaintiff might have taken advantage of the 
provisions of The Bankers* Books Evidence 
^rt 0/1879. 
Ukiom Bakx v. Mason 294 

. final judgment summons-'Affidavit verify ' 
t«9 catue of action—Supplementary affidavits 
—Action by mortgagee in possession— Liquid- 
s' demand— Bules of Court, 20th May, 
}m, 0. III., r. 6, 0. XIV. r. l.-Under 0. 
^Tv., r. 1 (1) on a summons for final judg- 
ment, the affidavit verifying the cause of 
action must be made by the plaintiff or some 
other person who " can swear positively to 
^e facts." Where the plaintiff who made 
the affidavit was the executor of a deceased 
niortgagee, and could only depose as to the 
amount claimed in an action on the cove- 
nants in the mortgages from information de- 
nied from the solicitors to the estate and 
oom the securities themselves, he having no 
Ijwsonal knowledge of the mor^jagor, and 
«*« greater part of the principal moneys 
naTingbeen advanced before the death of 
Qu testator, Held, that the affidavit was in- 
niffident. Under paragraph 2 of the same 
mle " a copy of the affidavit intended to be 
^ in support of the summons and of all 
^ibits referred to in them shall be served 
*ith the summons." Leave to file supple- 
inentary affidavits by persons who were al- 
leged to be able to depose to the necessary 
^te from their own knowledge was there- 



fore refused. Quare, whether a supplement- 
ary affidavit can be used under any circum- 
stince. Semble, a mortgagee in possession 
cannot succeed on a final juo^smBnt summons. 
GaiCKv.DoMxi.BT 196 

Practice— Foreclosure — Order absoluU— 
Order of course.— An order absolute for fore- 
closure is, in ordinary cases, an order of 
course, and may be issued by the R^strar 
without an application to the Court 
Thb Queensland Trustbes, Ltd., v. Booth 324 

Judgment r- Delivery %n open Court.— 
The necessi^ for delivery of judgment after 
trial in open Court can only be dispensed 
with by statutory authority. 
Mblvillb 17. PhqiLIFs 114 

New Trial, See also Skttino Aside FiMDiNa 
OF JuBT, infra. 

New trial — Findings of the jury— Findings 
contradictory — New trial — Accident in a 
mine — Action at common law or under The 
Mines Regulation Act of 1889.— In an action 
in the District Court, in which the plaintiff 
sought to recover damages suffered oy him 
through the negligence of the defendant's 
manager, it did not clearly appear whether 
the plaintiff vras relying on his common law 
right or on s 26 of The Mines Regulation 
Act of 1889. The findings of the jury were 
such as would, in an action under the statute, 
have entitled the plaintiff to judgment, and 
in a common law action would have been 
contradictory. Held, that judgment, which 
had been entered for defendant, must be set 
aside and a new trial had. 

GOLDSWORTHT f^. ThB BbILLUNT EXTENDED 

G.M. Co 254 

New trial— Mining — TaiUngs— Abandon- 
ment of tailings— Usage of trade as to tail- 
ings — Failure of judge and jury to advert to 
portion of ease. — On the hearing of an action 
to recover tailings, the residue of stone 
brought by plaintiffs, who were mine-owners, 
to the defendant's quartz mill to be crushed, 
and left on defendant's property adjoining 
his mill, it appesured in evidence that at the 
time of the transaction between the parties 
the tailings were regarded as valueless ; that 
the sites of crushing mills were usually 
chosen so that there might be some means 
of getting rid of the tailings ; and that where 
the mill-owner could not obtain a suitable 
site he often had to take up apiece of Crown 
land for stacking the tailings. Evidence 
was also given that mill- owners often 
crushed for various mine-owners, and that 
no steps were usually, if ever, taken to sepa- 
rate the tailings derived from the quartz 
from different mines, and that in many in- 
stances the tailings could not be distin- 
guished from the soil. The jury — to whom, 
as residents of the field, all these facts were 
known as the result of their own observation 
— found that there was a usage of trade 
amongst the mill-owners and mine owners on 
the field that after each crushing and clean- 
ing-up, and the settlement following thereon, 
the tailings should become the mill-owner's 
property. Held, that there was evidence 
before the Court to support that finding. 
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Hdd, farther, that on those fftets, as a 
matter of law, the tailings were the property 
of the mill-owner. The transactions between 
the plaintiffs and defendant had extended 
over several years. There was evidence, 
however, that about three months before 
action brought the plaintiffs had intimated 
to the defendant an intention to claim the 
tailings from their stone as their own. No 
specific question was left to the jury with 
regard to those tailings, but the whole matter 
was treated as one by both counsel and the 
judge. On the application of the unsuccess- 
ful plaintiffs a new trial was ordered as to 
the tailings delivered within those three 
months. 
Bbilliant G.M. Go. v. Ckavsn . . . . 144 

FUcuLing^Defamation — Defamation Law 
of Queemland (53 Vic., No. 12), «. 17 (3), 
(4), (6) — Power of judge to order particulan. 
— In an action for oral defamation, the de- 
fendant pleaded facts excusing the publica- 
tion, using the words of subsections 3, 4, and 
5 of s. 17 of the Defamation Law of Queens- 
land, but without giving any further details. 
Held, that the defence was properly pleaded, 
and could not be struck out. Although there 
is no rule under The Judicature Act oj 
Queensland corresponding to O. XIX., r. 7 
of the English Rules of 1883, the Court has 
general power to order particulars of a 
demand or defence to be given in ' a proper 
case. 

SHABPE 17. WOOLLET 175 

Service — Writ of summons — Copy of — 
Foreign company — Clerk — Common Law 
Process Act, 1867 (31 Vic., No. 4), s. 14—0. 
IX. r. 1—0. XL rr. 1, 2, 3.-^ manufactur- 
ing company which is incorporated in 
Canada, where its head office ana factory is 
situated, and which has several branch 
agencies in Australia, cannot be duly served 
by leaving a copy of a writ of summons at the 
office of one of the branch agencies out of the 
colony of Canada. The term *' clerk " in s. 
14 of 31 Vic. , No. 4, means a clerk in the 
nature of a secretary or principal officer. 
Woodland v. Thb QooijD Bicycle Cohpant. . 28 

Setting aside findings of jury — New trial 
— Respondent succeeding on point not taken 
by cross appeal and raised late on the hearing 
— Costs. — In an action for the rescission, on 
the ground of misrepresentation, of a con- 
tract for the sale of a station and an option 
of purchasing certain sheep, the learned 
judge, at the request of counsel for both 
parties, left to the jury the following questions 
only, to which the jury gave the answers 
attached : (1) Was the transaction in sub- 
stance one oargain or two bargains ?— One. 
(2) Did M. (defendant's manager) represent 
to plaintiff as actually existing facts (setting 
out alleged representations)? — Yes. (3) If 
so, was it by reason of such representation 
that plaintiff was induced to enter into the 
bargain ? —Yes. (4) Were the representa- 
tions untrue? — Yes. (5) Did M. believe 
them to be true ? — Yes, to the best of his 
knowledge and belief. Upon these findings 
judgment was entered for the defendants. 
The plaintiffs moved that this judgment 



should be set aside, as contrary to law, and 
judgment entered for her, or, in the alterna- 
tive, that the finding of the jury in answer 
to the first question should be set aside and 
a new trial granted on the ground that such 
finding was contrary to the evidence. The 
respondents did not give notice of a cross 
appeal, but towards the close of the argument 
their counsel asked that the finding to 
Question 2 should not be set aside. The 
Court were of opinion that on the evidence 
the finding of the jury to Question 1 must 
stand, but that the finding to Question 2 
must, especially having regard to Question 5 
and its answer, be disregarded. Counsel for 
the appellants admitted that he could not 
hope to better his case by a new trial as to 
Question 2, but hoped to obtain on a new 
trial a finding that M. knew the representa- 
tions to be untrue. Held, that as the answer 
to Question 5 was not inconsistent with the 
evidence, the Court should not grant a new 
trial to litigate that question again between 
the pirties, and that as a new trial 
as to Question 2 would not aid the 
appellant, no new trial should be granted. 
Held, also, that no notice having been given 
of the intention of the respondents to impeach 
any of the findings of the jury, and the point 
having been only taken on the last day of the 
hearing, no costs should be allowed to either 
party. 
Hynes p. Btrne 196 

Setting aside finding of jury — Power of 
single judge to set aside— Declaration of trust 
—Proof of.— The power to set aside or disre- 
gard the findings of a jury is not confined to 
the Full Court, but may be exercised by a 
judge of first instance where it appears on 
the hearing aiter trial, either from some 
point of law or from some fact not comprised 
in the questions of fact submitted to the jury, 
that the ultimate decision ought in point of 
law to be contrary to the finding. Where a 
jury had found, on the unsupported testi- 
mony of a plaintiff, that a declaration of 
trust had been made in her favor, and it 
clearly appeared that the trust was one re- 
lating to land, Chubb J. set aside the find- 
ings of the jury, and directed judgment to 
be entered for the defendant, both on the 
ground of the want of corroboration of the 
plaintiff's evidence (Grant v. Grant, 34 
Beav. 623) and also of the absence of the 
writing required by the Statute of Frauds. 

EbCNDLE 17. QUALTBOUGH 238 

PRIORITIES. 

Between transferees of sheriff and re- 
gistered proprietor. 
See Real Pbopebty. 

PRINCIPAL AND SURETY. 

Discharge of surety — Guarantee to hankers 
— Interpretation of documents— Oral evidence 
to show sense of written contract — Rectifi- 
cation of guarantee. — A contract of guarantee 
between B., whose executors were the de- 
fendants, and the plaintiff bank was con- 
tained in a guarantee signed by B., and a 
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letter of even date sent by the plaintiff's 
manager to B. The guarantee, which was on 
a printed form, was, so far as material, as 
follows : — "In consideration of all or any 
adYances or advance, whether made on the 
signing hereof or that may hereafter be made 
bj you to the Graziers' Butchering Company 
(herein called the principal) on private, joint 
or partnership account, whether by paying 
cheques, paying bills, discounting bills, pro- 
missiory notes, or otherwise, by all or any 
of those ways and means, and of for- 
bearance on your part to call for payments 
of past advances (if any), I hereby guarantee 
to you the due payment of such advances 
not exceeding in the whole the sum of 
£15,000, principal money, exclusive of in- 
terest, to be calculated at the rate of 6 per 
cent per annum, and further agree that you 
may advance any amount beyond such sum 
of £15,000 to the principal, and that this 
goaiantee shall always be a continuing and 
standing guarantee for the balance that shall 
be doe to you from the principal, directly or 
indirecUy, until oanoelloi with your consent 
in writing, but to the extent only of the sum 
of £15,000 and interest." The letter was as 
follows: — " With reference to your interview 
with our general manager imd myself this 
morning, I have to confirm the results as 
follows: In consideration of your having 
guaranteed repaymeut of advances made to 
the Qniiers' Butchering Company up to the 
unoant of i£16,000 sterling, the bank agrees 
(1) to allow the debt standing at old account 
-namely, £28,087 IVs. —to remain at that 
fignre for twelve months from date, if so re- 
qoired ; (2) that the limit of overdraft at No. 2 
Aecoont shall be ^50,000 ; (3) the rate of in- 
terest on both accounts shall be 6 per cent, 
per annum ; (4) that, provided no act of in- 
solvency is committed by the firm, and 
the business continues to be carried on, 
the bank agrees to refrain from calling up 
ftny portion of the abovenamed advances 
daring twelve months from this date ; (5) 
that B. may, at any time, on the permanent 
rednction of the indei*tedness of the firm 
by not less than £5000 below the above 
vranged limits, obtain a release from his 
liability under the guarantee for a like 
som." At the date of these documents the 
0. Company's No. 2 account was overdrawn 
to about £35,000. The plaintiff bank made 
advances to the O. Co. to a greater amount 
than £50,000. Held, that the advance by 
the plaintiffs to the G. Co. on their No. 2 
fuxoant of a greater amount than £50,000 
did not operate to discharge B.'s liability 
under the guarantee. Held, also, that oral 
mdence would not be admissible to show 
that the term " limit of overdraft" was used 
ui a sense other than its natural sense, to be 
collected from the context and the facts ex- 
isting at the date of the contract. Semble : 
A contract of guarantee cannot be reformed 
by the plaintiff upon oral evidence and en- 
forced as so reformed. 

The Queensland National Bank, Limited v. 
Queensland Tbubtees LiuiTBD .. 282 
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PRIVY COUNCIL. 

stay of proceedings — Petition to Privy 
Council for leave to appeal where judgment 
under £500— Jurisdiction of Full Court to 
stay proceedings pending application for 
leave to appeal.— \\heTe the Full Court has 
given judgment for a sum under £500, 
that Court has no jurisdiction to stay pro- 
ceedings on the judgment pending an ap- 
plication to the Privy Council for leave to 
appeal therefrom. 

SiNNAMON r. New Zealand Insurance Co. 
(No. 2) 24 

PROBATE AND ADMINISTRATION. 

Accounts^ passing — Dispensing with pass- 
ing accounts — Primary grant to attorney 
of executors — Release by executors to attorney 
The Probate Rules, 1895.— The executors 
named in the will, being resident out of 
Queensland, appointed an attorney, who 
took out letters of administration in Queens- 
land. The grant made to the attorney 
purported to be made "for the use and 
benefit of A. and B. (the executors), and 
until they >hall apply for and obtain a grant 
of probate of administration. '* No ancillary 
grant of administration was made to the 
executors. Held^ that notwithstanding the 
terms of the grant the attorney was liable to 
account to the beneficaries under the will, 
and not merely to his principals, and an 
application by him upon a release by the 
executors to dispense with the filing of his 
accounts as administrator was refused. 
Eames v. Hacon (16 Ch.D. 407, 18 Ch.D. 347) 
distinguished. 
In re Cooxs's Will 133 

Commission^ whether payable on grow or 
nett return on sale of mortgaged property — 
Queensland Tnutees Limited— Right of com- 
pany to employ agents— Queensland Trustees 
Acts, 1889 (8. 16), 1892 (s. 14).— The 
Queensland Trustees, under their Acts, are 
only entitled to receive a commission as 
executors on the actual benefit received by 
the trust estate. Thus where mortgaged 
property is sold, commission is only payable 
on the balance realised after payment of the 
mortgage. Where the company have 
already paid a commission exceeding 2^ per 
cent, for the collection of the moneys on 
which a commission is sought by them, the 
Registrar should not allow a further com- 
miEsion to the company. A commission 
may, however, be allowed by order of a judge. 

In the Will of Thomas Moonet, Deceased . . 279 

DomiHlof testator — Definition oj '• Succes- 
sion ** — Local movables of foreign testator not 
included— Interpretation of Acts — Quee^island 
Succession and Probate Duties Act, 1892— 
Amendnunt Act of IQ95.—Held, that s. 4 of 
the abovementioned Queensland Act of 1892, 
defining a *' succession,*' must be read in the 
sense affixed to the corresponding English 
section (s. 2 of The Succession Duty Act of 
1853), by the English tribunals ; and that it 
does not include movables situated in Queens- 
land, which belongs to a testator domiciled 
in Victoria, /feld also, that s. 2 of The 
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Amendment Act of 1895 is not retrospective 

in its operation. 

Harding v. Coiqussioneb of Stamps . . 134 

Sale oj realty by executors— Charge of debts 
on real and personal estate — Personalty in- 
sufficient to pay debts. — Where a testator has 
charged his debts upon the whole of his real 
and personal estate, and has devised the real 
estate in fee, the executor, upon the personal 
estate proving insufficient for the discharge 
of debts, may be sanctioned to raise moneys 
for that purpose by the sale of the real 
estate. 
In re Enbioht's Will 124 

PROCLAMATION. 

By Govemor-in-Council — Jxuiicial 
notice to be taken of. 
See Evidence. 

PROOF OF DEBT. 

JSee Insolvency. 
Against building society. 
See Company. 

PROROGATION. 

0/ Parliament — Stay of proceedings 
' on election petition. 

See Elections Tbi9unal. 
In re The WabbxoO' Election, Bowman v. 

Hood 249 

QUASHING ORDER, 

Costs of. 
See Costs. 

QUEENSLAND TRUSTEES LTD. 
See Pbobate and Administration. 

RABBIT BOARD. 

Seat on iwt an office of profit. 
See Elections Tribunal. 

RATES. 

See Local Government. 

REAL PROPERTY. 

Estate Tail — Disentailing deed — Power to 
bar entail — Lands under Real Property Act — 
Lands not under Act — Real Property Act of 
1861 (25 Ptc. No. 14), ss. 1, 16, 26, 36, 37. 
38, 43, 48, 112— Real Property Act of 1877 
(41 Vic., No. 18), s. 51— Deeds Registration 
Act 17 Vic, No. 16), s. 16— Titles to Land 
Act, 1858, s. 20— StatuU De Donis Cmdi- 
tionalibus (1 Ed. I. c. 1)— The Fines and 
Recoveries Act (3 and 4 IVm. IV., c. 74,— 
Settled Land Act of 1886 (50 Vic, No. 13), s. 
31 [b)~Special cane— Order XXXIV., rr. 1 
and 4.— By a marriage settlement made in 
1 857 two pieces of land, herein called the 
Edward Street land and the Elizabeth Street 
land respectively, were conveyed to a trustee 
for the following uses : — To the use of the 
intended wife, the plaintiff, £.A , for lifei 



with remainder to the issue of the marriage 
as tenants in common in tail, with 
cross remainders, and with ultimate re- 
mainder in fee to the intended husband. 
The marriage was duly celebrated, and in 
18(>6 the husband died intestate, leaving a 
son (his heir) and two daughters, who, with 
the widow and the husbands of the daugh- 
ters, were the plaintiffs. Some years later, 
on the application of the trustee for uses, the 
Elizabeth Street land was, apparently by in- 
advertence of the Real Property office, 
brought under The Real Property Act, and a 
certificate of title was issued to a nominee of 
the trustee, who shortly afterwards, by a 
nomination of trustees, transferred the land 
to the defendants upon the trusts of the 
settlement of 1857. In 1896 the defendants 
were, by order of Court, appointed trustees 
of the Edward Street land under The Settled 
Lands Act of 1886, and subsequently the 
tenant for life sold the land for £3000, which 
amount remained in the hands of the defend- 
ants. In 1898, a deed, to which all the 
plaintiffs and defendants were parties, was 
executed, which purported to convey the 
Elizabeth Street land and the £3000 repre- 
senting the Edward Street land to the de- 
fendants upon trust to hold the same sub- 
ject to the life estate (except with respect to 
the £3000 in which the plaintiff E.A. gave 
up her life estate) of the plaintiff E.A., but 
discharged from the estates tail of the issue 
of the marriage, and all estates to take effect 
after the determination of such estates, and 
to hold them so discharged to the use of the 
three children of the marriage as tenants in 
common in fee. The plaintiff E.A. con- 
curred in the deed as "Protector of the 
Settlement," which was executed and ac- 
knowledged as prescribed by s. 16 of The 
Deed9 Registration Act, 1843. In an action 
to determine the rights of the parties under 
the deed. Held, that the registered proprietor 
of an estate tail under the Beal Property 
Acts can dispose of it by an instrument duly 
registered, und that the deed was conse- 
quently a valid disposition of the equitable 
estates tail in the land held under the Heal 
Property Acts, and also of the legal interests 
in the £3000, which represented the land not 
under the Real Property Acts. The English 
Fines and Recoveries Act (3 and 4 Wm. lY. 
c. 74) is not in force in Queensland, and 
therefore the concurrence of the plaintiff 
E.A. as ** Protector of the Settlement" gave 
no additional validity to the deed. 
Allzsom v. Petty 135 

Sale by sheriff'— Real Property Act of 1861 
(25 Vic, No. 14). s. 91— Real Property Act 
o/-1877(41 Vic., No. IS), ss.l A, 15— Ft. fa.— 
Priorities — Transfers from sheriff and regis- 
tered proprietor lodged three months after date 
of entry of writ — Entry and registration, true 
date of. - On 7th June, 1898, a writ of d. fa, 
issued on a judgment against D., was pro- 
duced to the Keal Property Office for regis- 
tration against D.'s lands, and was entered 
in the register book on the 23rd June. On 
11th September, 1898, a duly executed trans- 
fer of the lands by D. in favour of G. was 
produced to the Real Property Office for 
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registration, and on the 15th September a 
transfer from the sheriff to P. and W. was 
also produced for registration, Held, that 
true date of the entry of the writ was the 
date of its production at the Real Property 
Office, and that as therefore the three 
months within which the writ of execution 
bound the land had expired before the pro- 
duction of either the transfers, the ordinary 
rule as to priorities between documents 
would apply, and that G.'s transfer, being 
the first in date of production, was entitled 
to priority over the sheriff's transfer. 
In re DsAinc's Tranbfkr 
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REALTY. 

Sale of to pay debts. 

See Pbobate and Administbation. 

REFERENCE TO REGISTRAR. 

To take accounts and inquiries on 
claim by creditor against company. 

See Company. 

REGISTRATION. 
0/ bill of sale. 
See Bill of Sale. 

And entry of fi,fa. 
See Real Pbopebty. 

REGISTRATION COURT. 
See Elections. 

RELEASE. 

From passing accounts. 
See Probate and Administration. 

Setting aside of. 
See Trust and Trustee. 

RENT. 

If or Crown lands — Pastoral lea^e. 
See Crown Lands. 

RESCISSION OF CONTRACT. 
See Contract. 

RESIDENCE. 

Electoral disqualification by. 
See Elections. 

SALE OF FOOD AND DRUGS. 

Warranty by manufacturer to seller — 
Vinegar— Warranty untrue to knowledge of 
penon purchasing from manufacturer — Sale 
of Food and Drugs Act of 1881 (45 Vic, Xo. 



13). M. 5, 88.— Defendant was charged 
under s. 5 of The Salt of Food and Drugs 
A ct of 1881 with selling an article not being 
in nature, substance and quality, the article 
demanded by the purchaser, which was 
colonial- made vinegar. Evidence was given 
before the justices that the article sold was 
not vinegar in the sense in which that word 
was used in commerce, but the defend- 
ant claimed the protection of s. 33 of the Act, 
as having purchased the article from a 
responsible person carrying on basiness 
within the colony, under a warranty that it 
was of the nature, substance and quality of 
the article demanded from him by the 
prosecutor. The warranty relied upon con- 
sisted of an invoice from a manufacturer in 
Brisbane, in which the article was described 
as vinegar, and a label on the bottles 
describing it as pure malt vinegar made in 
London. It was admitted that the defend- 
ant knew the label to be false so far as the 
place of manufacture of the article was 
concerned. The justices oonvioted the 
defendant. Held, on a motion to quash the 
conviction, that they were not bound to find 
that the seller had brought himself within 
the protection of s. 88, and that the oonvio- 
should be affirmed. 
Lkb Brtcb v. Hicklino, Ex parte Hicxlzmo 246 

SALE OF GOODS. 
See Contract. 

SECOND BAR. 

See LicENSiNa Acts. 

SERVICE. 

See Praotiob. 

SET-OFF. 

Mutual credits and debits— Credits and 
debits in different capacities, — Testator gave 
his estate, which by his will was to be deemed 
personal estate, to trustees upon trust to pay 
the income to his wife for her life, and after 
her death to divide it in equal shares be- 
tween his four sons. His widow borrowed 
from the trustees the sum of £2500 upon 
the security of land (her own property), and 
she also purchased the fourth share or in- 
terest of one of the residuary legatees. She 
subsequently mortgaged this share, and also 
her own life interest under the will, to a 
bank, and caused due notice of the mortgage 
to be given to the trustees. She having 
died, and it having been ascertained that 
the security given by her for the loan by the 
trustees was insufficient to meet the debt, 
the trustees claimed a right to deduct from, 
or set off agalDst, the fourth share of the 
testator's residuary estate which she had 
obtained by purchase^ so much of their loan 
as was not covered by their security. Held, 
that the trustees had no such right of de- 
duction or set off. 

In re Wickham's Will, Gbant v. Union 
Trustee Company of AustbaeiU, Ltd. 102 
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SHARES. 

See Company. 

SOLICITOR. 

Admission — Repeal of Rules— Right to be 
admitted under repealed Rules— Rules of 
Supreme Court, December I2th, 1879, rr. 2, 
41, 46— Rides of Supreme Court, October 
12th, 1898, rr, 3, 29, 44, 57.— Kale H of the 
Rules of October 12th, 1898, relating \to the 
admission of solicitors, does not deprive any 
persons who have completed their articles 
before the Boles came into operation of the 
right to be examined and admitted under the 
rules previously in force. A person who 
held the certificate of the Board as having 
passed his final examination, and whose 
articles were served under the Rules relating 
to the admission of solicitors of December 
12th, 1879, and whose articles expired pre- 
vious to January Ist. 1899. was admitted at 
a sitting of the Full Court other than a Bobe 
Day. 
In r« FufiMiNa . . .. 191 

STAY OF PROCEEDINGS. 
See Pbivy Council. 

STOCK. 

Travelling stock— Necessity of notice oj in- 
tention to travel stock along fenced road in- 
tersecting a run — Brands Act of 1872 Amend- 
ment Act of 1874 (38 Vic, No. 9), s. 3.— 
Held {per Griffith C.J. and Cooper J.. Heal 
J. dissentiente), that a person who traverses 
a run by a fenced road intersecting the run 
crosses the run within the meaning of s. 3 of 
The Brands Act oJ 1872 Amendment Act o/ 1874, 
which requires a drover who intends to travel 
any stock along any road which may intersect 
a run, to give notice of his intention to cross 
the run to the proprietor or person in charge 
of such run. 
DuNSMURE 17. Williams, Ex parte Williams 263 

STOCK COMMISSIONERS. 

Board of — Seat on office of profit. 
See Elections Tbibunal. 



TAILINGS. 

See Mining. 

TRAFFIC. 

By-law against carrying for fee or reward 
— Use of vehicle by nightman for removal of 
nightsoil. — The Ipswich Traffic Board, a 
joint local authority constituted under The 
Local Authorities {Joint Action) Act 0/I886, 
purporting to act under the powers con- 
ferred on them by s. 11 of that Act, made a 
by-law requiring that any person plying for 
hire, or drawing or carrying with any cart, 
dray, trolly, or other vehicle, goods, mer- 
chandise, or material other than his own 



property, for fee or reward, within thoir dis- 
trict, should take out a license, and in de- 
fault be liable to a penalty. Held, that a 
nightman using a vehicle for the purposes 
of removing for a remuneration nightsoil 
from a house other than his own was not 
guilty of an offence under the by-law. 

Ipswich Traffic Boabd v. Simmonds, Ex 
parte Simmondb 97 

By-law— Transit Commissioners — By-law 
ultra vires as imposing penalty in excess of 
authority conferred by Act — Brisbane Traffic 
Act of 1895 (59 Vic,, No, 34), ss, 28, 29 (5) 
—Brisbane Traffic Act of 1896 (60 Vie,, No, 
20), s, 6 (9) (10).— By s. 29 of The Brinbane 
Traffic Act of 1895 and s. 6 of The Brisbane 
Traffic Act of 1896 the Metropolitan Transit 
Commissioners appointed under those Acts 
are empowered to make by-laws in respect 
of the matters set out in those sections, and 
under s. 29 of the Act of 1895 they mav im- 
pose penalties for the breach of such by- 
laws, and different penalties for successive 
breaches, but with a proviso that no such 
penalty shall exceed £20. The Commis- 
sioners, assuming to act under that authority, 
made this by-law: — "Every owner and 
driver of any vehicle ordinarily used, kept, 
or let for the conveyance for hire of goods, 
chattels, merchandise, or materials within 
the district shall obtain a license from the 
commissioners for every such vehicle, and 
every owner and driver of any vehicle so 
used, kept, or let, or found on any public 
stand within the district, without having first 
obtained a license therefor, shall, respec- 
tively, be liable to a penalty of not less than 
£1 and not more &an £5 for every day 
during which such vehicle is so used, kept, 
let, or found as aforesaid." The portion of 
the by-law which constituted the offence 
followed the words of s. 6, sub sees. 9 and 10 
of the Act of 1896. Held, that the offence 
created by the by-law was a single and not 
a continuing offence ; that the by-law was 
indivisible, and that as the penalty imposed 
by the by-law for breach of it might exceed 
£20 it was invalid. 

Metropolitan Transit Commissioners v, 
B^KRY, Ex parte Bekry 117 

TRAMWAY. 

Method of assessing for rating 
purposes. 

See Local Govebnment. 

TRANSIT COMMISSIONERS. 
See Traffic. 

TRUST AND TRUSTEE. 

Breach of thist— Executor mortgagee of 
testator^s estate — Appointment of new trustee 
— Purchase of equity of redemption from 
trustee.— D. and W. mortgaged a cattle 
station, their property, to defendant. D. 
died during the currency of the mortgage, 
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&nd bj his will appointed defendant and W. 
bis ezecaton. Probate was t'lken out hj 
defendant and W., and it thereafter appeared 
that the testator's estate was hopelessly in- 
solvent. Defendant, desiring to protect his 
own interests, consulted his solicitor, who 
advised his resignation of the administration 
o( the estate to a trustee company, and on 
an application to the Court, in which the 
wbole of the facts relative to H.*s dual posi- 
tion were fully disclosed, a trustee company 
vere appointed executors in place of de- 
fendant. The trustee company, following 
their usual practice, charged and received 
from H. the sum of 25 guineas as remunera- 
tion for their assumption of the trust. A 
month after the apointment of the company 
they and W., the other executor, after cor- 
respondence with the solicitor acting for D.*s 
family as to the best method of sale, in- 
stracted a firm of stock and station agents 
to sell by auction the equity ot redemption 
of the mortgaged property. Defendant took 
DO pari in the instructions or arrangements 
relating to the sale. At the sale, which was 
duly advertised and held, defendant, who 
was the only bidder, bought the equity of re- 
demption for £1. In an action by the 
beneficiaries under D.'s will to set aside the 
sale as a breach of trust : Held, on the facts, 
that there had been no breach of trust, and 
that the action must fail. 
DxJB^CK r. Hnj< 179 

Declaration of trust ^A dvancement — Trust 
— Evidence of declarations by donor— Evi- 
dence of trust. — Plaintiff and defendant were 
sisters. Their father, shortly before his 
death, transferred certain money in the 
Government Savings Bank and certain bank 
deposit receipts into the name of defendant 
under circumstances, prima facie, importing 
an advancement. Held, that evidence of 
subsequent declarations by the father was 
not admissible to show an intention that the 
money should be held by the defendant in 
trust for herself and the plaintiff. The 
plaintiff also set up a verbal declaration of 
trust in her favor by the defendant. Held, 
upon the evidence, by Griffith C.J. and Paul 
J- [dissefUiente Power J.), that the language 
relied upon did not show such a clear, un- 
equivocal and irrevocable intention on de- 
fendant's part to constitute herself a trustee 
as to justify judgment in the plaintiff's favor. 

COLLBTT p. NaIBN 164 

Deelaration of trust— Proof o/.— Where a 
jury had found on the unsupported testi- 
inony of a plaintiff that a declaration of 
tnist had been made in her favor, and it 
clearly appeared that the trust was one re- 
fating to land, Chubb J. set aside the find- 
iugs of the jury, and directed judgment to 
be entered for the defendant, both on the 
ground of the want of corroboration of the 
plaintifTs evidence and also of the absence 
of the writing required by the Statute of 
Frauds. 

HXNDLB V« QUALTBOnOH 218 

^ Release by cestui que trust — Incorrect re- 
^^ obtained upon misstatement of material 
facts —Avoidance qf release — Commission 



to trustees — Costs of passing accounts — 
Settlement — Rectification — Avoidance — 
Costs.— In answer to the plaintiff's claim 
for an account, defendants set up a re- 
lease executed by her. The release was 
prepared by trustees' solicitor for execution 
by the cestui que trust, and the reading 
thereof to her was the only information as to 
the trustees' dealings with the estate and 
their accounts from the 7th July, 1873, to 
31st March, 1891. The recitals contained 
material representations as to these matters 
which were untrue, and plaintiff, when she 
executed the release, believed that the re- 
citals were true and accurate in every par- 
ticular. Held, that she was entitled to have 
the release set aside, notwithstanding that 
the misstatements were not made with intent 
to deceive, but solely through want of care on 
the part of the trustee's solicitor, on whose 
care and accuracy the trustees absolutely re- 
lied, the jury finding that the trustees ought 
to have known that the facts were not as 
stated. A cestui que trust claimed to recover 
from her trustees sums of money paid to and 
retained by them, in pursuance of orders of a 
judge of the Supreme Court, for, commission 
on their collections in the trust estate, and for 
costs of passing their accounts as trustees, 
the claimant relying upon the case of Wick- 
)iamy. King (1 Q.L.J. Supp. 13). Held, 
that in Wickham v. King the Court did not 
set aside any order made by a judge of the 
Supreme Court, and that the plaintiff could 
not succeed. Wickham v. King (1 Q.L.J. 
Supp. 13) discussed. Plaintiff on attaining 
her majority was entitled, under the will of her 
father, to real and personal estate, subject, 
however, to a contingent right of her mother 
to receive under certain circumstances a sum 
of £300 per annum. Plaintiff and her mother 
being desirous of having a settlement made 
upon plaintiff to secure to her. so far as 
possible, an adequate income during her 
life, and for that purpose to protect the 
capital of the plaintiff's estate from any 
future husband, instructed a firm of solici- 
tors to prepare a settlement, by the terms of 
which the income of whole estate freed from 
the claim of mother was settled on pUin- 
tiff . Contemporaneously with the settlement, 
a draft release to the trustees under the will 
was. prepared, containing a renunciation by 
Mrs. Overend (plaintiff's mother) of her con- 
tingent interest. One of the members of 
the firm having been interested in the trust 
property as trustee under the will, and being 
about to be released, it was suggested that 
the plaintiff and her mother should take in- 
dependent advice as to the release, which 
was done, and as the result of such advice 
the renunciation was struck out of the re- 
lease, and the solicitor having the prepara- 
tion of the settlement altered it so as to 
preserve the mother's right under the will, 
but made no consequent alteration to enable 
the plaintiff to have recourse to capital for 
maintenance in the event of Mrs. Overend 
claiming to be paid the £300 per year, which 
was equal to the whole nett income derived 
from the estate at that time, thus defeating 
the chief object of the settlement, if at any 
time Mrs. Overend asserted her right. The 



(xKvi.) 



fall effect and nature of this reservation was 
not explained or made known to the plain- 
tiff at the date of the ezeontion of the deed 
of settlement, and was suoh as to materially 
alter the plaintiff's position with regard to 
the settled property. Held, that the plain- 
tiff was entitled to have the settlement can- 
celled. The question of the costs of trustees 
of a settlement on its cancellation con- 
sidered. 

Lewthwaite V, TuBNEB, Lewthwaitb v. 
Wilson 304 

UNREGISTERED COMPANY. 

See Company — Building Society, 



WARRANTY. 

See Sales of Food and Dbuos. 

WILL. 

See also Pbobate and Adminis- 
tration. 

Sale of realty to meet debts — Debts 
charged on both real and personal 
estate. 

See Pbobate and ADMiNiSTBATioir. 
/n r« Enbiqht'b Will .. 131 
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He ANNIE GILL, Ex parte JONES. 

Contract — Passing of Property — Sale of lease ^ license^ good ir ill, and 
effects of an hotel — ** Sale of Goods Code,* s, 20 — Garnishee of 
debt — Insolvency — Execution — Injunction — Costs, 

C. obtained a verdict against A. and her husband in the District Coart, on Sept- 
ember 24, 1897. On October 7, A. contracted, in writing, to sell to D. the 
lease, license, fumitore, goodwill, stock, and effects of the Monnt Pleasant 
Hotel for £450, payable — £150 cash before transfer, and the residue by 
promissory-notes. £10 was paid by B. as a deposit. On October 11, C. 
obtained a garnishee order against B., attaching all debts due to A. This was 
made absolute on October 22nd, and on the same day A. was adjudicated 
insolvent. From October 7th to 13th, A. remained in possession of the premises, 
and accounted to B. for all takings. On October 13, B. paid £100 to A.'s 
solicitor as part of the purchase money, took possession of the hotel, and con- 
tinned in possession. On October 28, B. paid C. £29 158 , which sum, together 
with £10 198. accounted for by A., £10 paid as deposit, and £100 paid to 
her solicitor, made up £150, the amount agreed to be paid before transfer. On 
October 27th, C. seized, under '* warrant of execution," the goods in the hotel, 
consisting of household furniture, stock-in-trade, and effects of the hotel. 

A., at the time of the sale, owed £500, exclusive of a debt due to the Q.N. Bank, 
and inclusive of the judgment debt, and swore that she " deemed it advisable 
to sell out of the said hotel," and out of the proceeds " to pay her debts." 
After B. had taken possession, he conducted the business of the hotel, selling 
the goods and receiving the proceeds, as if he were owner : 

Hfid, that the property passed to B. if not on the 7th of October, at all events not 
later than the 13th, and was, at the time of the seizure by C, the property 
of B. 

Motion before Griffith C.J. on behalf of B. Jones, trustee in the 
insolvent estate of Annie Gill, for an injunction restraining the sale 
by Corley of certain goods taken by him under an execution, but claimed 
by Jones as part of the estate of the insolvent. 

Byrnes, A.G., and Sydes for applicant. 

LilUy for respondent. 

The facts and the arguments of counsel appear from the judgments. 
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Re Annie OiiiL, 
Ex parte Joneh. 

Griffith C.J. 



Griffith C.J. : On the 19th of November, a motion was made 
before me on notice, on behalf of R. Jones, trustee of the property of 
the insolvent, for an injunction to restrain the respondent Corley 
from proceeding to sell certain goods claimed by Jones as part of the 
insolvent's estate, but which had been taken by Corley under a 
warrant of execution against one Gilbert Garrick. The warrant 
had been issued as the result of garnishee proceedings taken against 
Garrick in an action in the District Court at Gympie, in which Corley 
was plaintiff and the insolvent was defendant. 

The point of substance involved in the matter was whether the 
goods seized were, at the time of the seizure, the property of Jones, 
as trustee, or the property of Garrick. After hearing argument, and 
being of opinion that Jones had made out a case for the protection 
of the property until the rights of the parties were decided, I granted 
the injunction, Jones undertaking to hold the proceeds of the property 
in trust for Corley if it should afterwards appear that the seizure 
was a proper one. The costs of the motion were reserved. No point 
was made by the respondent as to the form of the injunction, eitbjer 
then or at any later time. The parties did not desire that I should 
decide the rights of the parties on the motion, and I therefore could 
not do so, but I pointed out difficulties in the respondent's case, to 
which I shall have occasion to refer later. 

On the 14th of February, a motion was made on notice on behalf 
of Corley to dissolve the injunction of 19th November. Upon the 
opening of the motion, I called attention to the fact that the order 
for the injunction had been drawn up in too wide a form, so that, 
read literally, it would restrain Corley from enforcing his execution 
against Garrick at all. No point was, however, made of this error 
by Corley. Mr. Sydes, who appeared for him, then read affidavits to 
the effect that Garrick had, since the granting of the injunction, 
purchased the property in question from Jones on the same terms 
on which he had agreed to purchase it from the insolvent. After 
reading these affidavits, he said in answer to me, " I do not now con- 
tend that the property seized under the execution was the property 
of Garrick at the time of the seizure.*' Mr. Lilley, who appeared 
for the trustee, having read an affidavit which clearly showed that the 
sale by the trustee to Garrick was on different terms from those of 
the former contract, I asked whether anything remained in dispute 
between the parties. It was then agreed that the only point of sub- 
stance in question between the parties being conceded, nothing remained 
to be disposed of but the costs of the Htigation, and both parties 
asked me to dispose of the reser\^ed costs accordingly. I pointed out 
that Jones had been completely successful in the litigation, having 
established his right to the property in question ; and that, as the 
injunction had had the effect of preserving the property for the estate, 
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the respondents ought to pay the costs. A question then aro f* t^JoNM 
whether the injunction should he continued or dissolved. The respon- 
dents* counsel suggested that if it stood, it might he construed to 
have the effect of preventing Gorley from again seizing the goods, 
although Garrick had since bought them from Jones. I pointed out, 
however, that if a party, having obtained an injunction to protect 
property pending the establishment of his right to it, and having 
established that right, and himself disposed of the property to the other 
claimant, were to attempt to use the injunction to interfere with 
his own purchaser, he would incur the serious displeasure of the Court, 
if no worse consequences. The respondent pressed for a formal 
dissolution of the injunction, and, as his counsel had formally 
admitted Jones* title to the goods, it seemed to me that the injunction 
had served its purpose. This view being accepted by Mr. Lilley, who 
appeared for Jones, I dissolved the injunction, and ordered Corley to 
pay all the costs of his unsuccessful litigation — so, as I supposed, 
disposing of the whole matter. It is hardly necessary to remark 
that if Mr. Sydes had asserted, instead of disclaiming, Corley*s right 
to retain the goods seized, the injunction would have been continued 
in a modified form, and the question of costs would have stood over 
until the right to the property had been finally determined. 

I entertain a very strong opinion that when a party, as in this 
instanee> expressly disclaims the right to property in litigation, and 
induces the Court to act upon that disclaimer, and, in reliance upon 
it, to make an order different from that which it would otherwise 
make, a case of estoppel arises quite as strong as that in the well- 
known case of Pickard v. Sears (6 A. & E. 469, 2 N. & P. 488). 

On the 16th of February, the day following the dissolution of the 
mjanction ordered under the circumstances which I have stated, 
Corley again seized the same goods under the same warrant of execu- 
tion, and Jones, on the 19th, obtained an ex parte order restraining 
him from selling them. A notice of motion for the same relief came 
on before me on the 4th of March. On the opening of the motion, 
the Attorney-General, who, with Mr. Sydes, appeared for Corley, 
intimated that he intended to rely upon the title of Garrick which 
had been in question in the former litigation, as well as upon a later 
title obtained by Garrick by purchase from Jones. With much doubt 
as to the propriety of doing so (which is only strengthened by further 
consideration), I allowed the Attorney-General (notwithstanding Mr. 
Lilley's strenuous objection), to argue the question of Garrick's 
alleged earlier title, and for that purpose said that I would re-hear the 
motion for dissolution of 14th February, taking both motions together. 
The matter is, therefore, now to be dealt with (1) as upon a re-hearing 
of the motion of 14th February ; and (2) as on a motion for a fresh 
injunction. It was also agreed that the latter motion should bq 
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lU Ajtoie GitL, treated as a motion for the declaration of the rights of the parties 
Ex parU JoKWS, .^. , ,, 

With respect to the property. 

Griffith C.J. rpjjg questions for decision, then, are (1) whether the goods taken in 

execution were, at the commencement of the insolvency, the property 

of the insolvent, in which case they passed to the trustee; or the 

property of Garrick, in which case they were liable to be taken in 

execution by Gorley ; and (2) whether, at the date of the second levy, 

the goods were the property of the trustee or of Garrick. 

The question whether particular goods are, at the commencement 
of an insolvency, the property of the debtor depends upon the facts as 
then existing. The circumstance that the goods are at the time the 
subject matter of a contract of sale is immaterial, unless the property 
has passed. If it has not passed, the trustee takes the goods and 
succeeds to both the burden and the benefit of the contract, but he 
cannot be made to succeed to the burden without the benefit. When 
a judgment debtor is the owner of goods, his judgment creditor may 
take them in execution, but runs the risk, if the amount of the debt 
is sufficient, of having his execution defeated by the insolvency of' 
the debtor. If the judgment debtor enters into a contract for the sale 
of the goods to a purchaser, the execution creditor can still take the 
goods until the property in them has passed to the purchaser, but not 
afterwards. And as soon as a debt is completely established from 
the purchaser to the seller, so that the latter can maintain an action 
for its recovery, the execution creditor can attach the debt by process 
of garnishment, but he cannot do so until the debt is completely 
established. Ordinarily, the transfer of the property in the goods 
and the establishment of the debt are concurrent events, but they 
are not necessarily so. Both events depend entirely on the contract of 
sale and purchase, the effect of which cannot be affected by any act 
of a stranger. If a judgment creditor of the seller levies on the goods 
before the property has passed, he is entitled to the benefit of his 
execution, subject to the risk of being defeated by insolvency ; and 
in that case the purchaser may prove in the insolvency for damages. 
If the judgment creditor endeavours to attach the debt before it is 
completely established, his attempt is futile. He cannot, by his 
mistaken action, defeat the rights of the trustee in insolvency to the 
goods which pass to him, or his right to receive the price if he carries 
out the contract and delivers the goods to the purchaser. It would, 
indeed, be strange if the law were otherwise, and if a judgment creditor 
could thus avoid the consequences of insolvency merely by reason 
of an executory contract of sale entered into by the judgment 
debtor. 

Consider, now, for a moment the rights of a judgment creditor who 
has obtained a garnishee order attaching a supposed debt due to 
the judgment debtor in respect of goods which he has agreed to sell* 
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If the debfc is a complete debt, it is attached, and the purchaser must ^« Annie Gill, 

ExparteJovES, 
pay the price to the judgment creditor, and not to the seller. This 

right accrues immediately upon service of the garnishee order nisi, and 
cannot be defeated by the judgment debtor or anyone claiming through 
him. The judgment creditor has, therefore, a charge or security 
upon the debt (Rs Joselyne, 8 Ch.D. 827), but not upon anything else. 
He has no charge upon the goods which were the consideration for the 
debt. And if there is no debt, there is nothing upon which his 
charge can attach. Moreover, as the judgment debtor is not a party 
to the garnishee proceedings, he is not bound by them, except to this 
extent — that, if they are valid (that is, if there is a complete existing 
debt), payment of it to the judgment creditor is a discharge as against 
him. He is not bound by the garnishee's admission that the latter 
aheady owes the money, and either he or any person who can estab- 
lish a valid claim through him — such as a person who acquires a 
valid charge on the debt when it has been afterwards created, or his 
trustee in insolvency if his title accrues before the debt is created — 
can call for payment of it, notwithstanding the premature attempt 
to attach it, and notwithstanding payment to the garnishor under the 
attempted attachment. 

In the present case, Gorley obtained and served upon Garrick, before 
the insolvency, an order nisi attaching a debt alleged to be due to the 
insolvent by Garrick in respect of property which she had agreed to 
sell him. 

If, therefore, Garrick was, at the date of the service of the order 
nin, indebted to the insolvent, the debt was effectually attached in his 
hands. It appears that he did not dispute his debt to the insolvent. 
At any rate, a warrant of execution was issued against him to levy 
the amount of the supposed debt. Under the warrant, Corley was 
entitled to the ordinary rights of an execution creditor — t.^., to take 
the property of the execution debtor in execution. But he had no 
other rights. The question whether the property seized in execution 
was lawfully seized depends, as in any other case, on whether it was, 
at the time of the seizure, the property of the execution debtor — i.e., 
Garrick. In determining this question, the garnishee proceedings are 
entirely irrevelant. They were, as already pointed out, res inter alios, 
Corley seized under his execution the goods now in question as being 
the goods of Garrick. The levy was made after the insolvency. 

I proceed to consider the facts which are really material, and upon 
which alone depends the answer to the question whether the goods in 
dispute were, at the commencement of the insolvency, the property 
of the insolvent or of Garrick. The property consisted of the stock- 
in-trade and furniture of an hotel. The hotel had belonged to the 
insolvent, and was situated on a goldfields residence area, which was 
subject to a registered lien in favour of the Queensland National Bank. 
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^ AkrieGill, On the 7th of October, an agreement in writing was made between 
Ex parte Joxes. » o o 

- — the insolvent and Garrick, by which the former agreed to give the 

Griffith e.J. jg^^^p ^ Ye^se of the hotel for five years at a rent of £8 a week for the 
first two years, and £8 10s. a week for the remainder of the term, and 
to sell him the goodwill, stock-in-trade, and furniture for the sum of 
£450. The agreement was embodied in two written documents signed 
by the respective parties. With respect to the price it was stipulated 
that £150 was to be paid in '' cash before transfer,*' the balance 
being payable by promissory notes. The sum of £10 was, in fact, 
paid as a deposit. A further sum of £100 was afterwards paid by 
Garrick to the vendor's solicitors, to be held by them pending the 
** settlement of the lease and completion of the transaction." At the 
commencement of the insolvency the purchaser's solicitor had approved 
of a draft lease, subject to the vendor's obtaining the consent of the 
mortgagees, but this consent had not, in fact, been given. Garrick 
had before the insolvency been put in possession, but only as agent 
for the vendor until the transfer of the license was obtained. On 
these facts the question is whether, at the commencement of the 
insolvency, the property in the furniture and stock-in-trade had been 
transferred to the purchaser. It is hardly necessary to point oat that 
this is an entirely distinct question from whether there was a valid 
contract between the parties, giving rise to pecuniary obligations. In 
my opinion, the question is at once solved by reference to the Sale 
of Goods Act, by which it is declared to depend upon the intention 
of the parties, as shewn by the terms of the contract, the conduct oi 
the parties, and the circumstances of the case (s. 20). It is to be 
observed, in the first place, that the contract was a single indivisible 
contract, and that the vendor could not effectually carry out her part 
of the bargain without the consent of the lienees. It is manifest 
that £ 1 50 was treated as a cash payment, concurrently with the making 
of which the purchaser was to be let into possession on his own behalf, 
and obtain the full benefit of the contract. It is also manifest, on 
the writings themselves, as well as from the conduct of the parties, 
that it was not intended that the purchaser should part with the 
£150 until he had obtained a clear title to the lease. 

In my judgment, therefore, the' property in the chattels included in 
the purchase was not intended to be transferred until the conditions 
entitling the vendor to receive the cash payment had been performed, 
and that payment had actually been made. At the date of the insol- 
vency it had not been made, nor was the vendor entitled to call for 
it. The property in the goods had therefore not passed to Garrick. 
It also follows (though this is, I think, immaterial) that no debt was 
due by him to the insolvent in respect of the £150. It is, indeed, 
manifest that at the commencement of the insolvency neither party had 
any complete right of action against the other upon the contract. The 
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purchaser could not say that he was then ready and willing to make R^ Annie Gill, 

the agreed cash payment ; and the seller had not performed the con- ^ "*' 

ditions on which alone she was entitled to call for the payment of G"ffi*h C.J. 

that sum. I have referred to all the material facts before me. If 

there are any others to be deduced from the evidence, my attention has 

not been directed to them. This is sufficient to dispose of the case, 

so far as it depends on the original seizure. I will, however, refer 

to some other arguments by which it was sought to support Corley's 

case. 

It was contended that as performance of the agreement of 7th October 
might have been specifically enforced against Jones by Garrick, there 
was an inchoate liability on the latter*s part to pay the purchase money, 
and that this inchoate liability constituted a debt due by Garrick to 
the insolvent capable of being attached. This proposition, if true, is 
irrelevant. As I have already pointed out, the question is not whether 
Garrick was a debtor to Gill, but whether the property had passed to 
the former. Both questions may depend upon the same conditions, 
but they do not necessarily do so. It appears, however, that upon 
the facts as they existed at the time of the insolvency there was 
no attachable debt due by Garrick to Gill {Howell v. Metropolitan 
District Railway Co., 19 Ch.D. 508). 

It was also contended that, as Jones might have been compelled by 
Garrick to carry out the sale agreed upon by the insolvent, and as he 
has, in fact, sold the same property to Garrick, he ought not to be 
allowed to say — in accordance with the truth — that he has sold it 
himself, and on different terms, but ought to be held to have really 
carried out the original contract. No authority was cited for so start- 
ling a proposition. Even, however, if Jones were to be deemed to have 
executed Gill's contract, that circumstance would be quite irrelevant 
to the question of the time when the property passed under it. 

But, in truth, a judgment debtor, and, a fortiori, the trustee of a 
judgment debtor, stands in no fiduciary relation to the judgment 
creditor. The latter is entitled to what he can obtain by his superior 
diligence as against the other creditors, but cannot claim that the 
debtor, or his trustee, shall show him any special favour or considera- 
tion in dealing with property upon which he has no legal charge. 
The argument seems, indeed, to be based upon the notion that the 
judgment creditor in this case had some right of recourse to the 
specific goods, because they were part of the consideration for the 
supposed debt which he attempted to attach. He had no such right. 
All that he had acquired was a charge upon the supposed debt. 

A trustee in insolvency, so far from being under any obligation to 
do anything which will have the effect of perfecting an incomplete 
security upon the property of the debtor in favour of a particular 
creditor, is bound to do his best for the whole body of creditors as 
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against a creditor who has ineffectually attempted to obtain a preference. 
In my judgment, therefore, the trustee was at perfect liberty to lescind 
the contract made by the insolvent with Oarrick if he thought it 
to the interests of the creditors to do so. It appears that in fact 
he made a fresh contract with Garrick, which, although in many 
respects similar to the former, was in other respects different, and 
was much more advantageous to the creditors. This second contract 
having now been carried out, it is clear that the former must be taken 
to have been rescinded. 

The other question for decision is whether at the date of the second 
levy the property in the goods in question had passed to Garrick 
under the second contract. One of the terms of that sale was that 
Garrick should give a bill of sale of the goods in question to secure 
the balance of £800. When a sale of goods is made on such terms, 
it is the manifest intention of the parties that the transfer of 
the property in the goods and the effectual coming into existence 
of the bill of sale shall be concurrent events— i.e., that the property 
shall not be transferred until registration of the bill of 3ale. It follows 
that the property in the goods had not passed to Garrick under the 
second sale when the second levy was made, and that that seizure also 
was wrongful. 

I have been, I confess, somewhat surprised at the pertinacity with 
which Corley's claims to seize the property have been asserted. It was 
stated at the Bar that the estate would pay nearly if not quite 20s. 
in the pound, so that Corley is in no danger of substantial loss of 
his debt. And if he should succeed in getting the money from Garrick 
instead of from the estate, I suppose that Garrick would be entitled 
to compel him to prove for the same amount on his behalf. 

I proceed to give formal judgment upon the several matters sub- 
mitted for decision. 

Upon the rehearing of the motion of 14th February, I propose to 
vary the order then made, so as to be in the terms in which I should 
have made it if Corley had then denied instead of admitting Jones's 
title as against him. I therefore order that the order made on that 
day be varied as follows : Omit the direction that the injunction 
be dissolved and substitute a direction that the injunction be varied 
and limited, and that Corley be restrained until further order, from 
selling or disposing of under his execution against Garrick, the goods 
and chattels in the Mount Pleasant Hotel, taken in execution on 
the 29th of October, and from remsdning in possession of the goods or 
otherwise enforcing that execution against them. With respect to 
the costs then disposed of at the request of the parties, I intimated 
when I agreed to rehear the motion, that I did not intend to vary the 
order as to costs. I now make the same order as to costs, and I 
say explicitly that I do so in the exercise of my discretion, irrespective 
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of the fact that I have after full argument decided in favour of the Re Aswa Gill, 

trustee's title which was then admitted by Corley. The order was a 

proper one, and I would decline to disturb it even if I had arrived 
at a different conclusion on the question of title. In that event all 
the subsequent costs would have been occasioned by the admission of 
title then made. 

Upon the present motion for an injunction and for a declaration of 
rights, I declare that the goods in question were at the commence- 
ment of the insolvency the property of the insolvent and not of Garrick, 
and thereupon became the property of the trustee, and that they 
continued to be his property until the registration of the bill of sale. 
And I grant an injunction restraining Corley from enforcing or 
attempting to enforce his execution against Garrick by seizing or 
otherwise dealing with those goods except subject to Jones's rights 
as mortgagee. Corley must pay the costs of this motion and of the 
interim injunction of 19th February. This case must not be regarded 
as a precedent upon the question whether a dispute between a trustee 
in insolvency and a stranger claiming under a purchaser from him 
ought to be determined in a summary way by motion in the insolvency. 
There is, however, no doubt of the jurisdiction of the Court to so 
determine it in a proper case, and as all parties have asked me to 
exercise the jurisdiction, I have done so. 

From this judgment Corley appealed. 

Byrnes^ A.G., and Groom for appellant. 

Lilley for respondent. 

C.A.V. 22nd April. 

The judgment of the Court was delivered by 

CooPEB J. : This is an appeal from an order of the learned Chief Cooper J. 
Justice, made 16th March last, by which it was ordered that certain 
goods seized in execution by one Thos. Corley, as the property of one 
Gilbert Garrick, were the property of the trustee in Gill's insolvency. 
It appears that Corley, who was the insolvent's father, on 24th 
September last had recovered judgment in the District Court against 
the insolvent and her husband for a sum of Jgl47 Is. 6d. On the 7th 
October, Mrs. Gill contracted to sell to Gilbert Garrick the lease, 
license, furniture, goodwill, stock and effects of the Mount Pleasant 
Hotel, as it stood, for £450, payable £150 cash before transfer, and 
four promissory notes of £75 each, at 8, 6, 9, and 12 months respect- 
ively, after the transfer. The lease was for five years clear, rent for 
the first two years to be JS8 a week, and for the remaining three years, 
iS8 IDs. a week. £10 was paid by Garrick as a deposit. 

On the 11th October, Corley obtained a garnishee order nm against 
Garrick attaching all debts due to Mrs. Gill, and this was made 
absolute on the 22nd. On the same day, Mrs. Gill was adjudicated 
insolvent on her own petition. 
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Re Ammb Gill, From the 7th October (the date of the sale) to the 18th October. Mrs. 

' Oill remained in possession of the premises, and accounted to Garrick for 

Cooper J. j^u takings. On the 13th, Garrick paid £100 to Mrs. GiU's soHcitor 
as part of the purchase money, took possession of the hotel, and has 
continued in occupation ever since. 

On the 28th October, Garrick paid Gorley £29 Is., which sum, 
together with £10 19s., accounted for by Mrs. Gill, £10 paid as 
deposit, and £100 paid to her solicitor, made up £150, the amount 
agreed to be paid before transfer. 

On the 29th October, Corley seized the goods in the hotel, consisting 
of household furniture, stock-in-trade, and effects. 

On the 6th November, Robert Jones was appointed trustee in the 
estate, and on the 19th, he moved on notice for an injunction to restrain 
the respondent Corley from proceeding to sell the property seized. 
The Chief Justice, before whom the motion was made, granted the 
injunction until further order, Jones undertaking to hold the 
proceeds of the property in trust for Corley, if it should afterwards 
appear that the seizure was a proper one. The costs of the motion 
were reserved. 

On the 20th December, the trustee sold to Garrick, on terms which 
were more advantageous to the creditors, the same property which he 
had previously bought from Mrs. Gill. 

On 14th February, Corley moved on notice to dissolve the injunction 
of the 19th November, and his counsel then stated to the learned Chief 
Justice, before whom the motion was heard, that he did not then 
contend that the property seized under the execution was the property 
of Garrick at the time of the seizure. We are of opinion that that 
statement must be taken to mean that his former contention was 
abandoned for the purposes of the motion then before the Court. The 
Chief Justice dissolved the injunction, and it having been agreed that 
he should then dispose of the reserved costs, he ordered the respondents 
to pay the costs of the injunction, including the costs of that motion. 

On the 16th February, Corley again entered into possession of the 
same goods under the same warrant of execution, and on the 19th, 
Jones obtained an ex parte order restraining him from selling them. 
A motion for the same relief was heard on the 4th March, and after 
argument, the learned Chief Justice decided to rehear the motion of 
the 14th February, taking both motions together. By his order he 
declared that the goods in question were, at the commencement of the 
insolvency, the property of the insolvent, and not of Garrick, and 
therefore became the property of the trustee, and continued to be his 
prviperty until the happening of a certain event which, in our judgment, 
is immaterial to be now stated. He also granted an injunction 
restraining Corley from enforcing his execution against Garrick by 
Seizing or otherwise dealing with those goods except subject to Jones' 
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rights as mortgagee ; and he ordered Gorley to pay the costs of that R^ Annie Gill, 

and the interim injunction of February 19. From this order Gorley 

appealed. ^^P®'' ^* 

In the view we take, the only important question is whether or not, 
at any time before Gorley seized the goods in the Mount Pleasant 
Hotel, the property in them had passed from Mrs. Gill to Garrick. 

Section 20 of the '' Sale of Goods Gode " enacts that, on a sale of 
specific goods, the property passes when the parties to the contract 
intend it to pass ; and, '' for the purpose of ascertaining the intention 
of the parties, regard is to be had to the terms of the contract, the 
conduct of the parties, and the circumstances of the case.*' 

Mrs. Gill says (par. 6 of her affidavit) that, as she owed about J6500, 
exclusive of the debt due to the Q.N. Bank, and including Gorley 's 
judgment, she '< deemed it advisable to sell out of the said hotel and 
oat of the proceeds" to pay her debts; that (par. 7) she had had 
several offers from people willing to take the hotel, and finally accepted 
Garrick's offer. The offer signed by Garrick is as follows, dated 
October 7 : — 

Gtmpie, October 7, 1897. 

To Mrs. Annie Gill, Mount Pleasant. 

I hereby agree to purchase from you, through 
the agency of Mr. C. McWhannell, the lease, license, furniture, goodwill, stock and 
effects of the Mount Pleasant Hotel, as it stands, for the sum of four hundred and 
fifty pounds (£450), payable as follows : — 

£150 cash before transfer. 

P.N. of £75 at 3 months from transfer. 

P.N. of £75 at 6 months from transfer. 

P.N. of £75 at 9 months from transfer. 

P.N. of £75 at 12 months from transfer. 
Lease 5 years clear, and rental for first 2 years to be £3 a week, and £3 10s. for 
following 3 years ; and I hereby hand cheque for £10 as deposit on such purchase. 

Mrs. Gill accepted it unconditionally on the same day, and received a 
deposit of £10 on account. 

From that day until the Idth, Mrs. Gill remained in possession of 
the hotel, but accounted to Garrick for all the takings, and on the 18th 
she admitted him into possession, and he continued to conduct the 
business of the hotel, selling the goods and receiving the proceeds as 
if he were the owner. 

On the day that Garrick entered into possession, he paid £100 to 
Messrs. Tozer & Tozer under the following circumstances, which he 
thus describes in an affidavit the accuracy of which is not disputed : — 

" On the thirteenth day of October, 1897, I had an interview with Vivian 
Hoyles Tozer, of Oympie aforesaid, solicitor, a member of the firm of Tozer & Tozer, 
solicitors for the said Annie Oill, the said Bichard Gill, Annie Gill, and Charles 
McWhannell, of Gympie aforesaid, broker, being also present when I informed 
the said Vivian Hoyles Tozer that I could not pay the first instalment of the pur- 
chase money as agreed until the said Thomas Gorley and Annie Gill had come to a 
settlement, as the debt due from me to the said Annie Gill had been attached by 
the said Thomas Corley, and I thereupon handed to the said Vivian Hoyles Tozer 
the said telegram, copy garnishee order nwt, and copy summons, and asked him as i^ 
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Re Annik Gill, tolicitor to protect me. After some discussion, it was agreed that I 

Ex parte Jones, should pay to the said Vivian Hoyles Tozer a cheque for the sum of one hundred 

p . pounds, to be held by him in trust pending negotiations for a settlement between 

^ the said Thomas Corley and Annie Gill, and I understood that if the said 

Thomas Corley and Annie Gill were unable to arrive at a settlement, the said 

cheque would be returned to me, so that I might pay the said Thomas Corley the 

money payable under the said garnishee order. 

From these facts what inference ought we to draw as to the intention 
of the parties ? It seems clear that Mrs. Gill intended to part with 
her property in the goods at some time, for she deemed it advisable 
*' to sell out of the said hotel/* and equally clear that Garrick intended 
to become the owner of them. At what point of time, then, are we to 
infer that these persons intended that the change in the ownership 
should take place ? Mrs. Gill clearly treated part of the stock-in-trade 
as belonging to Garrick even on the 7th October, for she accounted to 
him for the proceeds of sales of liquor, and it seems apparent that he 
took the same view by taking credit for these amounts. On the 18th 
she put him in actual physical possession of the premises. And if the 
property in the liquor passed on the 7th and on the 18th, why are we 
constrained to decide that the property in the other chattels did not 
pass at the same time ? We are all clearly of opinion, after careful 
consideration of the terms of the contract, the conduct of the parties, 
and the circumstances of the case, that the property passed, if not on 
the 7th October, at all events not later than the 18th, and that, there- 
fore, at the time of the seizure it belonged to Garrick, and was lawfully 
taken in execution by Corley. This conclusion disposes of the appeal, 
and nothing is now left but the question of costs. We think that the 
order of the Chief Justice as to the costs up to the motion for dissolution 
on 14th February should stand, but that, as Corley has substantially 
succeeded on that motion and the subsequent proceedings, he is 
entitled to hin costs of all those proceedings and of this appeal. The 
order will therefore be to set aside the judgment, declaration, and order 
of the learned Chief Justice, except so far as it ordered the appellant 
to pay respondent's costs of proceedings prior and not relating to the 
motion to dissolve of 14th February. Declare that the property at 
time of seizure was the property of Garrick as against the trustee. 
Respondent to pay appellant's costs of this appeal, and of the notice to 
dissolve on 14th February, and of all subsequent proceedings. 

Solicitors for appellant : 0' Sullivan d 0' Sullivan, Gympie. 

Solicitors for respondent : Tozer d Tozer , Gympie. 
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SINNAMON V. NEW ZEALAND INSURANCE CO., LTD. 

Insurance — Stipulation in policy requiring notice to insurers of subsequent 
insurance — Effect of failure to rjive notice of subsequent invalid or 
voidable policy, 

A policy of insoranoe on a dwelling-house, obtained by plaintiff from defendants, 
an insnranoe company, contained a stipulation that no claim should be 
recognised or recoverable if the property insured was previously or subsequently 
insured elsewhere, unless the particulars of such other insurance were notified 
to the company in writing and allowed by endorsement on the policy ; and it 
was provided that, on such notice being given, it should be optional with the 
company to cancel the policy, returning the ratable premium for the unexpired 
term. 

The plaintiff subsequently obtained from a second company a further insurance on 
the same property, but the policy was alleged to be voidable on the ground of 
misrepresentation by the plaintiff, and a claim being made thereunder, the 
company elected to treat the policy as void. No notice in writing of this second 
insurance was given to the defendants, and on a claim against them under 
their policy, they alleged a breach of the stipulation as to notice of subsequent 
insurance by reason of the failure to give them notice of the assurance with the 
second company. 

The terms of the policy with the second company made every representation 
contained in the application a warranty. The application contained a 
statement that the property insured was not mortgaged, whereas in reality it 
was mortgaged. 

Held [reversing the decision of Griffith C.J. (8 Q.L.J. 144)] that, as the defendants 
must be taken to have been aware of the variance of judicial authority as to 
the interpretation to be placed on the particular form of stipulation adopted by 
them, they could not claim, following the rule " Verba chartarum fortius acci- 
piuntur contra proferentem" an interpretation of the stipulation more favourable 
to themselves than to the insured, and that therefore the word * ** insurance " 
therein must be taken to mean only a good and valid insurance, and that 
the defence failed. 

Held, further, that as the representation in the application for the second insurance 
that the property was not mortgaged amounted to a warranty, and that as the 
fact warranted was untrue, there was never in reality any contract between 
the plaintiff and the second insurance company. 

Apfkal from a decision of Griffith C.J. (reported at 8 Q.L.J. 144) giving 
judgment for the defendants in an action by Sinnamon against the New 
Zealand Insurance Company, Ltd., upon a policy of insurance. 

The appellant had obtained from the defendant a policy of insurance 
on a dwelling-house, containing a stipulation that no claim should be 
recognisable or recoverable if the property insured was previously or 
subsequently insured elsewhere, unless the particulars of such other 
insurance were notified to the Company in writing, and allowed by 
endorsement on the policy, and it was provided tbat on such notice 
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HiNNAMoN V. Nkw being giveii it shoald be optional with the Company to cancel the policy, 
Imburanck Co., returning the ratable preminm for the unexpired term. 

''^^ The plaintiff subsequently obtained, from the United Fire Insurance 

Company, a further insurance on the same property, but the plaintifiTs 
agent having falsely represented on the application for the second 
insurance that the property was not mortgaged, the United Comp&ny, 
on a claim made on them under the policy, alleged the policy to be 
void, and elected to so treat it. No notice of this second insurance 
was given to the respondents, and to an action against them under 
their policy they pleaded a breach of stipulation as to notice of 
subsequent insurance by reason of the failure to give them notiice of 
the assurance with the second company. On the trial of the action 
before GriflSth C.J., the learned judge held that the defence raised was 
valid, and gave judgment for the defendants (8 Q.L. J. 144). 

The plaintiff appealed. 

Feez : The appellant contends, firstly, that ,the insurance with the 
United Insurance Company was not an insurance within the meaning 
of the pro\iso ; and, secondly, that there never was in fact any contract 
between the appellant and the second company. On the first point, it 
is submitted that the word '* insured'* in the proviso to the respondents' 
policy must be taken to have reference to a valid insurance. In the 
first place, the appellant is entitled to have the proviso construed most 
strictly against the Company, both as contra pro/erenteSf and as against 
them as the persons preparing the document (Fowkes v. Mancliester and 
London Fire Insurance ami Loan Association^ 8 B. & S. 917 ; Anderum 
V. Fitzgerald, 4 H.L.C. 484 ; General Insurance Company of Trieste, 
Ltd, V. Cory, 1897, 1 Q.B. 885) ; and also as preserving rather than 
destvoying the policy. The respondents must be taken to have been 
aware that the stipulation embodied by them in their policy was an 
old one, and had been the subject of judicial opinion, and are not 
entitled to claim a more favourable construction for it than that given 
by the current judicial opinion, which certainly is that the word 
<* insured '* has reference only to a subsequent valid insurance enforce- 
able by the insured against the insurers. One case alone, that of 
Carpenter y» The Providence Washington Insurance Company (16 Peters 
495), decided as far back as 1842, and if never since overruled by the 
Court deciding it, at least never since approved, can be cited in 
opposition to this opinion, while the actual point now before this Court 
has been decided in the appellant's favour in the two cases of Clark v. 
AVir Fsfiglaptd Mutual Fire hmtrance Company (6 Cush. 842, 58 Am. 
Rep. (Mass.) 44), and Uublnird v. Hart/ord Fire Insurance Company (11 
Am. liep. (Iowa) 125). As to the validity of the second contract the test 
to bo applied is whether the policy could have been reformed, and the 
authorities show clearly that that could not have been done in this case 
(ilanUy v. Pacific Insurance Co., 14 N.S.W.L.R.^4; Pascoe v, Nm^trich 
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Union Asmrance Company, 8 N.Z. L.R. 271 ; Fowler v. ScoUUh Equitable Sinnamon r. New 

ZXAIiAMO 

Life Insurance Company and Ritchie, 28 L.J. Ch. 225). Moreover, the Insurance Co., 
actual facts never showed the existence of any contract at all, as the ""*' 

parties were never at one. The statement by the insured, in his appli- 
cation for the second insurance, that the property was not mortgaged 
was, by the terms of the policy, a warranty, and the warranty being 
untrae, there was no contract {Newcastle Fire Insurance Company v. 
MacMorrand Co,y 8 Dow255). He also cited : Mackenziey, Coulson (L.B. 8 
Eq. 368 at p. 876), Hambrough v. yjutual Life Insurance Company of New 
Ytrrk (1895 W.N. 18), Barnard v. Faber (1898, 1 Q.B. 840), Thompson 
V. Weetns (9 App. Cas. 671 at p. 684). 

Byrnes A.G, : Many American cases first, and latterly many English 
cases, have been cited ; why, it is difficult to know. The defendants 
readily admit that where a condition precedent is not fulfilled, no 
liability will attach, but that is far different from declaring that there 
never was any contract by reason of a warranty when the matter was 
never litigated by the parties directly concerned. The difficulty seems 
to arise from a confusion as to the meaning of ''void '* and ''voidable.*' 
Bat the meaning of the word void has been clearly settled in England 
as will be later shown. 

The construction to be put upon agreements of this nature has been 
clearly decided in Canada (Jacobs v. Equitable Insurance Company , 17 
Upp. Can. Bep. Q.B. 86), and it is this, that every stipulation shall 
have its legal meaning " according to the contract." The preparation 
of theagreement by the Company imports no new method of construction, 
any more than the preparation of a bill of sale or bill of lading 
prepared by the mortgagee, &c., which must be construed entirely 
according to the contract. 

The intention of the stipulation was to prevent the insured reducing 
the margin of risk which the insurers thought should be borne by him, 
a provision entirely for the benefit of the insurers. In the present 
case the plaintiff and the United Lisurance Company entered into a 
contract which they both believed to be binding, and there at once 
arose that danger which the stipulation was intended to meet. 
Possibly, the plaintiff may have been unable to recover for other 
reasons, but the whole reason of the stipulation operated in this case. 
The defendants, then, contend that under those circumstances the 
policy or contract was not void, as contra-distinguished from voidable. 
The American decisions are not binding on this point, being at most 
merely guides, and the defendants have in their favour the decision of the 
United States Supreme Court, the decisions to the contrary being those 
of inferior courts. The defendants, however, rely upon English 
decisions, and those of the Supreme Court of Canada, which, as having 
same Appellate Court as this Court, are entitled to more respect. 
We havQ seen that once a second policy is mad^ de facto, the mischief 
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ScvNAMON r. New contemplated arises. Now, in the present case, the contract was at most 

Inburakce Ck)., only voidable at the option of the United Company. Moreover, in this 

^^^' case, plaintiff cannot now be heard to deny the existence of the contract. 

The matter was referred to arbitration, and he instituted an action in 

this very Court to recover upon the insurance, and prosecuted the 

action to the close of pleadings. 

The American Courts seem to have lost sight of the proposition that 
where a contract is induced by fraud the contract is not void, but 
voidable only at the option of the injured party. But in Davenpoii v. 
The Quern (3 A.C. 415), the Privy Council showed that even where a 
statute declared a contract with the Government void, the Government 
might treat it as voidable only and reinstate it. Further, plaintiff 
cannot urge his own wrong, and until the United Company had elected 
to treat the policy as void, it was voidable only (Cloii^h v. London and 
North-Western Railway^ L.R. 7 Ex. 26 at p. 84-6 ; Morrison v. Xjnkerml 
Marine Insurance Compani/, L.R. 8 Ex. 197 at p. 203 ; King's Norton 
Metal Company v. Roberts, 14 T.L.R. 98 ; Wing v. Harvey, 6 De. G.M. & G. 
266 ; Roberta v. Davey, 4 B. & Ad. 664 ; Malins v. Freeman, 4 Bing. N.C. 
895 ; Re CarUr and Kenderdine's Contract, 1897 1 Ch. 776). 

As to the cases in point. Carpenter's case was followed in Canada in 
Jacobs V. Kquitable Insurance Company (17 Up. Can. Rep. Q.B. 35), 
where a similar contract was held a valid insurance for the purpose of 
a similar stipulation. 

Even ia,the States Courts the decisions are not uniformly in 
favour of the appellant. An equal number of cases can be cited in 
which the contrary view has been held (** Beach on Insurance," Vol. IV. 
47). The true view is given by " May on Insurance,'* Vol. II. 808, 
par. 865o. As to the meaning of the word void as voidable, 
Davenport's case has been referred to as an authority, and it is still the 
law, and has been referred to with approval frequently {Keith, Prowse 
and Company v. National Telephone Company (1894) 2 Ch. 147 ; Stroud's 
Judicial Dictionary, sub. *' Void " : Smith's Leading Cases, 47). 

The existence of a contract under the second policy is supported by 
the terms of the Dividend Duty Act, s. 11, s. 2 of The Stamp Act^ 
1894, The Fire Brigades Act, 1882, s. 6, and Fire Brigades Act oJlSSl, 
s. 17. The contract with the United Company is indivisible. The 
appellant cannot say there is no valid contract, or no contract at all, with 
reference to part of the policy (that covering the house), and that there 
is a valid contract with respect to the other part of the policy (that 
covering the furniture in the house). Bowes v. National Fire and Marine 
Insurance Compa^iy of New Zealnrul (7 N.Z. L.R. 27) is a clear authority 
against the proposition. There is no such warranty as will prevent 
the contract from coming into existence ; the warranty is limited to 
matters of the character of those mentioned in the first condition of 
the policy with the United Company, and does not include the question 
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whether or not the property was mortgaged. Moreover, having regard Sinmavoh d. Nibw 

to the evidence of the manner in which the answers to questions in the Insvrancr Co., 

proposal to the United Company were obtained, and the illiteracy of the ^^ 

appellant's son who answered them, the United Company were estopped 

from relying on misrepresentation, and the appellant could have re« 

covered from them. The cover note which was issued before any question 

of misrepresentation could arise was a policy, and although no premium 

bad been paid, it constituted a subsisting insurance of which notice 

should have been given. Thompson v. Adaws (28 Q.B.D. 861) is a 

complete authority upon this point. The case of Newcastle tin 

Insurance Company v. MacMorran d Co, (8 Dow. 265) is distinguish* 

able ; the matter warranted was material, and the whole question waQ 

litigated between the parties directly concerned. Taking the case in 

its strongest sense against the respondents, the fact of warranty cannot 

place the appellant's case on a higher level than if the contract bad 

been induced by fraud. The case of HanUy v. Pacific fire and Marine 

Insurance Company (14 N.S.W. L.B. 224) is really an authority in 

favour of the respondents That case merely decided that the insured 

should not be allowed to take advantage of his own fraud. In this case 

it has not been shown that, in fact, there was no valid policy ; and after 

the respondents had proved that a second policy of insurance had beea 

effected, it was incumbent on the appellant to prove that the policy was 

from some cause invalid ab initio, and this has not been done. 

C.A.V. 28rd April. 

The judgment of the Court was delivered by 

CooFEB J. : This is an appeal from a judgment of the learned Chief Ckwper J. 

Justice on a motion for judgment in an action in which the plaintiff 
sought to recover on a policy of insurance against fire. 

The plaintiff effected with defendants an insurance on his dwelling, 
bouse for £400. One of the conditions (No. 10) of the policy stipulates 
that no claim shall be recognised or recoverable if the property insujred 
be previously or subsequently insured elsewhere, unless the particulars 
of such insurance be notified to the Company in writing, and allowed 
by endorsement on the policy ; and provides that on such notice being 
given, it shall be optional with the Company to cancel the policy, 
returning the rateable premiums for the^unexpired time. 

The plaintiff, on the 8th February, after having effected this 
insurance, and before his premises were destroyed by fire, without 
notifying his intention to the defendants, negotiated with the United 
Insurance Company for an insurance upon the same building, and also 
upon the furniture contained in it. He received from them a cover 
note pending the pr^aration of the policy, and on the 16th February 
be signed a formal proposal for a policy to date from the 8th. In this 
proposal he asked for an insurance of £100 on the building and £100 
on the furniture. One of the questions contained in it was, '' Is th^ 
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SiNNAMoN V, New property mortgaged ?" and for the purposes of this appeal the answer 
iKsuRANCE Co., must be taken to be " No" (see marginal note in proposal), whereas 
^^ in truth the house was mortgaged. 

Cooper J. On the 22nd February a policy was issued to the plaintiff by the 

United Insurance Company, the material stipulations of which are : — 
1. ** Upon the application for insurance of any property, whether of 
buildings or of goods deposited therein, the applicant shall state his 
name, address and occupation, the nature of his interest in, and 
particulars of the risk offered. For example, as to buildings — the 
situation, construction, and occupation thereof, the nature of the 
business (if any) carried on, the description of articles deposited, 
and the implements or apparatus of fire heat contained therein 
(common grates and stoves in substantial stone or brick fire-places in 
private dwelling-houses excepted), together with the construction and 
occupation of attached or adjacent buildings; and as to goods— the 
nature thereof, together with similar particulars respecting the build- 
ings containing them, and of attached or adjacent buildings as above 
specified; and whether as to buildings or goods, all other facts 
requisite to enable the company to correctly estimate the risk. And 
the application shall be construed as if incorporated herewith, and 
shall be held and taken as a warranty on the part of the applicant. 
And on any change or alteration in the risk as to the abovementioned 
particulars, or any of them, or if there be any alteration, extension, 
new communication, erection or attachment, or if any new building be 
erected within thirty feet of the said risk, or if the premises insured 
should at any time be uninhabited for more than twenty-one days, or if 
the building being used for the sale of fermented or spirituous liquors 
ceases to be used for that purpose, or become unlicensed or unoccupied, 
or if a building described as a dwelling be used as a shop, store, inn, 
factory, or for any business purposes whatever, or be used for the 
storage of hay or straw, the liability of the company shall thereupon 
cease, and in case of misrepresentation or suppression, wilful or other- 
wise, of the facts, or omission to communicate any information that it 
may be essential for the company to know of, or concerning any of the 
above particulars, whether on the original proposal for or during the 
continuance of this policy, the same shall thereby become null and void. 
The insurance on any buildings shall not be held to include anything 
outside thereof, such as sheds, outbuildings, or fences, except the 
same be specially mentioned and valued in the policy ; no plate glass 
windows, shop fronts, furniture usually denominated, fixtures, 
machinery, or other legal or constructed immovables contained in any 
building shall be held to be insured as appertaining or belonging 
thereto, except such fixtures as shall be specially named in the body of 
the policy. All conditions, stipulations, statements, descriptions and 
purposes, written or printed on this policy are to be deemed express 
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and continuing warranties on the part of the person or persons hereby Sinkamon r. Nbw 
insured, and it is a part of the contract that any persons other than Insurancb Go., 
the insured who may have procured the insurance shall be deemed to ^™- 

be the agent of the insured named in the policy (and not of the Cooper J. 
company under any circumstances whatever) in any transaction 
relating to the insurance 

7. ''No claim shall be recognised or recoverable in respect of this 
policy if the property insured thereby, or any portion of it, be previously, 
or shall, during the continuance of this policy, become insured else- 
where, unless the particulars of such other insurance be notified to the 
company in writing, and allowed by endorsement thereon ; provided, 
however, that, on such notice being given at any time after the issue 
of this policy, it shall be optional with the company to cancel the 
same, returning the rateable premium for the unexpired term thereof ; 
and in case of the assured holding a policy in any other company on 
the property insured hereby, or any part of it subject to average, then 
this pohcy shall be subject to average in like manner, and in no case 
shall the contribution of this policy to any loss or damage exceed such 
a rateable proportion thereof as the amount hereby insured on the item 
or subject of claim shall bear to the whole amount insured, or 
purporting to be insured, on the same subject matter by this and other 
companies, without reference to the dates, terms, or conditions of the 
policies, the parties in whose favour the same may have been effected, 
or the default or repudiation of any of the other insurance companies. 
And the payment of any premium, or the issue of any policy, receipt, 
or cover note for any such insurance shall be held as conclusive 
evidence that insurance has been effected within the meaning of this 
condition. No additional insurances, even though noted hereon, are to 
be considered as thereby sanctioned if they shall be in any respect 
more limited or specific than the insurance effected by this policy, so 
as to interfere with their operating concurrently therewith." 

The plaintiff gave no notice to the defendants of this transaction. 
The questions for our consideration are : (1) What is the meaning 
of condition 10 ? (2) Has there been a breach of it by 
plaintiff? The current of authority — which, singularly enough, 
seems to be confined to the American decisions (see May on 
Insurance, p. 866) — is that where a condition in a policy requires 
notification to be made of a prior or subsequent insurance, the latter 
means a good and valid insurance capable of being enforced by the 
plaintiff against the insurers. The Supreme Court of the United 
States, however, in the case Carpenter v. Washington Insurance Co, (16 
Peters at p. 608), upheld a direction to the jury, " That if the policy of 
the American Insurance Company was, at the time when that at the 
Washington Insurance Office was made, treated as valid, and had 
never in fact been avoided, but was still held by the assured as valid, 
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SiKHAMOK V. New then that notice thereof ought to have been given to the Washington 
INB01IANCE Go.) Insurance Company, and if it was not, the policy declared on was void." 
^^ The policy of the American Insurance Company was issued in or 

Cooper J. before the year 1887) and renewed, and it was in substance admitted 
that when it was originally entered into by plaintifTs predecessors in 
title, the Company was induced to make it by immaterial misrepre- 
se&tations. The Court held that a policy procured by material 
misrepresentation of fact is not necessarily void, but only voidable ; 
and after pointing out that the policy of the American Insurance 
Company had never been avoided and might still be subsisting, adds : 
'' But the question is not how the policy (of the American Insurance 
Company) may now be treated by the parties ; but how it was treated 
by them at the time the policy declared on was void." And the 
judgment proceeds (pp. 509-510) : *' Indeed, we are not prepared to 
say that the Court might not have gone further and have held that 
a policy existing in the hands of the assured, and not utterly void upon 
its very face, without any reference whatever to any extrinsic fact, 
should have been notified to the underwriters, even, although by proof 
afforded by such extrinsic facts, it might be held, in its very origin 
and concoction, a nullity." It will be noticed here that the judgment 
recognises that extrinsic facts may show not merely that an existing 
policy is voidable, but also that, in its very origin and concoction, a 
document called a policy may be a mere nullity. In other words, that 
the transaction between the parties in respect of the first policy did not 
amount to a contract at all as to the property insured in the policy 
sued on. The judgment proceeds to give reasons why the clauses in 
policies should not be construed '^with a close and scrutinizing 
jealousy," or, in other words, why the ordinary rules applicable to the 
construction of contracts should not be applied to them, and this, in 
our opinion, shows that the learned judge recognised the difiGculty of 
upholding the direction upon the ordinary rules of construction between 
the parties to a contract. The reasons given are very applicable to the 
construction of an Act of Parliament, which speaks once and for all, 
and in construing which you must, for the purposes of determining 
any ambiguity, consider the evils aimed at, and the remedy provided, 
reasons which, in our opinion, do not exclude the application to 
insurance contracts of the ordinary rule as to ambiguous words, and 
certainly not their application to any such contracts made after it has 
become common knowledge that the general judicial authorities, or many 
of them, give to the words a meaning different to that given by the 
Supreme Court in Carpenttr v. Washington Insurance Company, How- 
ever much that rule as to construing conditions in policies without a 
close and scrutinizing jealousy might be considered to apply if no such 
difficulty had arisen, it seems to us that if an insurance company 
{prepared a contract of insurance, deliberately using the very words the 
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true meaning of which the judges of the eonntry cannot agree npon, Biknamon v. Nbw 
the company cannot ask a court to hold that a layman dealing with Insvbamce Go., 
them must be held to have imderstood the words in a sense most ^^^* 

hostile to himself, and most favourable to the company. Cooper J. 

When at least half the judges of the country have declared that the 
true construction of the words is different from that contended for by 
the person using them— viz., that insurance means a good and valid 
insurance capable of being enforced — we think that an insurance 
company using precisely the same words in a fresh contract dealing 
with a different person, instead of putting an end to all difficulty by 
expressly providing for that which was formerly intended to have been 
the true construction, are deprived of their right (if any ever existed) 
to claim a construction more favourable to themselves than the plain, 
clear meaning of the words, and that the ordinary rule of law applies 
*' rerba ehartarum fortius accipiuntur contra proferentem.*^ And we 
think that the same rule would apply to all companies carrying on the 
like business, using the same words in their dealings with their 
customers, when once it became a matter of notoriety that judges 
differed. 

The United States and ourselves derive our laws from a common 
stock, have taken with us from the mother-country all the common 
law, and with it all the general rules as to the construction of 
documents ; and when a man, in proffering a contract, knowingly uses 
words as to the meaning of which the judges differ, and when, by the 
addition of a few words, which he purposely omits, he could make it 
perfectly clear that he meant to claim a construction more favourable 
to himself under certain circumstances than some of the judges thought 
the words used were capable of, then we think he deliberately accepts 
the rale of law — '* In documents construe expressions most strongly 
against the persons using them." 

We have dealt thus fully with the case of Carpenter v. Wash- 
ingtfm Insurance Company^ with the rules which the judgment 
laid down for guidance in arriving at that decision, and with the 
reasons why they, even if applicable to that case fifty years ago, 
ought not to be held now, and in this colony, to prevail to the 
exclosion of the ordinary rules of construction of contracts applied by 
the English Courts, in order to show why, if ever there can be a 
oondition in a contract to which it is reasonable to apply the rule of 
construction *^ fortius contra proferentem^** it is when a policy of 
insurance now contains a condition requiring notice of a '^ prior or 
subsequent insurance," without any further words to make it clear 
what is thereby intended. The facility with which the defendants 
could have made a contract giving them, beyond any doubt, that for 
which they now contend, by altering and adding a few words in their 
policy, is made manifest by a comparison of the United Insurance 
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SiNMAMON V. New Company's policy (Ex. 2 in the case before us), and their not having 

Inburancb Ck>., ^0^^ <30) ^^^^ ^ ^^U knowledge of the numerous decisions declaring 

L^o- that the words used by them did not and could not be construed to 

Cooper J. have the meaning contended for, we think renders it unreasonable to 

reverse in their favour the ordinary rule of law, and to decide that this 

condition is not to be strictly treated if it interferes with their desire 

to repudiate the contract. We have said ** with full knowledge of the 

numerous decisions.'* Of course, this was not strictly proved; but a 

company carrying on the business of insurance, as the defendant 

company was, must, we think, be taken to be conversant with the 

general tenour of decisions as to the construction of conditions imposed 

by themselves. 

Compare the case of Carpenter v. Washinffton Insurance Company 
with the case in New South Wales. In each the company defending 
was a company which had issued the policies sued on after a policy 
purporting to insure the same property had been obtained by the person 
insuring. In Carpenter s ca»e, the Court held that not to state as an 
Insurance existing on the property a policy obtained prior to the 
making of the policy sued on, although such prior policy was obtained 
by fraudulent misrepresentations, was a complete defence to an action 
on a subsequent policy, on the ground that such prior policy so obtained 
was an insurance existing on the property within the meaning of the 
condition ; and in JJanley v. 21i£ Pacific Fire Inmirance Company (14 
N.S.W. L.R. 224) the Court held the statement by the plaintiff 
that such a policy was an insurance existing on the property gave the 
defendants a complete defence, on the ground that the condition 
requiring insurance to be stated applied only to insurances capable of 
being enforced. The latter case expressly construes the words in 
accordance with the current of American decisions, the former contra. 
Is it to be contended in favour of defendants, because they have not 
altered the wording of their condition, they are entitled to have it 
construed either way, just as it suits them in the particular case ? 
Can they claim in their favour a reversal of the known rule of law as 
to words put forward by them, that such words are not to be construed, 
if doubtful or ambiguous, in favour of the other party, but in their 
favour, and in such a way as will, in the particular case, relieve the 
insurance company of liability ? We cannot find any warrant for such 
a contention, and therefore think that in this colony the word 
<* insurance," in such a condition as is expressed in this policy, should 
be construed to mean as against the company putting forward the 
words, a good and valid insurance ; and that, in the absence of some 
moral fraud, nothing less than a valid policy will, under that condition, 
deprive a man of bis right to recover under a policy made in his favour. 

But, assuming that a policy insuring property, though voidable at 
the option of the company, is, till their option is declared, an insurance 
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within the meaning of the condition, (and to this extent only did the Sdwamok v. New 

Zealand 
decision in Carpenter's case go) ,was the policy of the United Insurance Insvbancb Co., 

Company such an insurance over the building in defendant's policy _^ 

mentioned ? It was contended by counsel for defendant that every Ckwper J. 

policy must be either valid or merely voidable ; that there cannot be a 

policy, which appears good on the face of it, inoperative in its inception, 

either wholly or in part, by reason of anything which can be shown 

by extrinsic evidence. We cannot assent to that proposition. That 

extrinsic evidence may show a policy void in its origin is recognised in 

Carpenters case, and no authority to the contrary has been cited. The 

only cases cited as to voidable contracts were such as were secured by 

misrepresentation. (See Anderson v. FitzyeraUl, 4 H.L.C., per 

Parker, B., at p. 496 ; see also Newcastle Fire Insurance Company v. 

kcMonagh, 3 Dow. 255). So here, was there at any time a contract 

between the plaintiffs and the United Insurance Company, by which 

the building was insured ? What are the facts of this transaction ? 

The proposal contained the question. Is the property mortgaged ? 

This was unanswered, and a marginal note on the proposal stipulates 

that a question left unanswered is to be taken as answered in the 

negative. There is no pretence of actual fraud in not answering ; 

indeed, the plaintiff's son, who went to conduct the business in 

connection with the insurance, could not read, and is not proved to 

have, in fact, known there was any such question in the proposal. 

Be that as it may, the proposal went to the Company in this form, 

and, therefore, in effect stated ** no mortgage on the property." On 

that proposal a policy was issued. Condition 1 of the United Insurance 

Company's policy provides, amongst other things, that ** the application 

shall he construed as if incorporated herewith, and shall be taken as a 

warranty on the part of the applicant." This proposal, therefore, 

amounted to a warranty, amongst other things, that the property the 

Company was insuring was not mortgaged; and their insurance 

applied only to, and covered only, such property as was not mortgaged. 

In the case in 8 Dow., Lord Eldon says :**.... If there is a 

warranty, the person warranting undertakes that the matter is such as 

he represents it ; and, unless it be so, whether it arises from fraud, 

mistake, negligence of an agent, or otherwise, then the contract is not 

entered into— there is, in reality, no contract." 

Therefore, whether or not the description " not mortgaged" vitiated 
the whole policy (a question not necessary for us to determine), it did 
not at any time, in our opinion, cover the mortgaged building, and 
for these reasons we think that the property insured with the defen- 
dant company, which was only the mortgaged building, never was 
insured in the United Insurance Company by any policy, either valid 
or voidable. 

But it was argued before us that, under the circumstances appearing 
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SiNNAuoM v. New Iq the evidence taken in this case, the plaintiff could compel the 
Zealand 

United Insurance Company to rectify their policy, so as to make it 



Insurance Co., 
Ltd. (No. 2). 



cover this building. We think not. The strongest way the case 
could be put in favour of the plaintiff, as between him and the United 
Insurance Company, even if the statements in the proposal did not 
amount to warranty, would only show that the parties were not ad 
ulein ; that the United Insurance Company undertook to insure only 
property not mortgaged ; that plaintiff wanted to insure, and under- 
stood he was insuring, a mortgaged building. To rectify, under such 
circumstances, so that the policy would cover the mortgaged building, 
would not be to give effect to a real contract between the parties, but 
to make for them a new contract. We are therefore of opinion that 
this appeal should be allowed. Let the judgment appealed from be set 
aside, and judgment entered for plaintiff for £890, with costs of this 
appeal and proceedings in the Court below. 

Solicitor for appellant : T. 0* Sullivan. 

Solicitors for respondents : MacdomiU-Paterson d Haicthom, 
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Cooper J. 
Real J. 
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SINNAMON r. NEW ZEALAND INSURANCE CO. (No. 2). 

Practice — Appeal to Privy Council — Petiti^m to Privy Council for 
leave to appeal where judipncnt under £500 — Juritdiction of Full 
Court to stay proceedings jjetiding application for leave to appeal. 

Where the Full Court has given judgment for a sum under £500, that Court has no 
jurisdiction to stay proceedings on the judgment pending an application to the 
Privy Council for leave to appeal therefrom. 

Motion on behalf of the defendants for an order staying proceedings 
by the plaintiff upon a judgment obtained by him from the Full Court 
on appeal from the Chief Justice (8 Q.L.J. 144, and on appeal ante 
p. 18). 

The plaintiff obtained from the Full Court a judgment in his favour 
for a sum under £500. The defendants stated their intention to 
petition the Privy Council for leave to appeal, and made the present 
application for a stay of proceedings pending their application to the 
Privy Council, 
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Stumm and Lt/%, for defendants, cited Jmlkature Act (40 Vic, Sinn^on r. New 
No. 6), s. 4 (6) ; O. LVII., r. 11 ; M'Swain v. M'MiUan (2 V.L.R. ^^^'^ 



(6) ; O. LVII., r. 11 ; M'Swain v. M'MiUan (2 
(L.) 271). 

Feez and Ball, for plaintiff, cited Foy v. TA^ gu^^w (10 A.L.T. 170), 
overruling M'Swain v. M'MiUan (2 V.L.R. (L.) 271), Commercwl 
Bank t. Jonc'x (Sept. 26, 1891, Tasmanian Digest col. 4). 

Cooper J.: In this case the Court gave judgment for a sum imder £500 
for the plaintiff. The defendants wish to appeal to the Privy Council 
from that decision, and they assert that they propose to ask leave 
of the Privy Council to appeal. I am of opinion that, when we gave 
that judgment, we were done with the case — that the Court was 
fmctm offtcio'-Bjid that, there being no appeal given by the law from 
that decision, we have no jurisdiction to stay proceedings in the 
matter. We have done with the whole case. That appears to me 
clear upon principle and on the authority of the case cited from the 
Victorian Law Reports {Foy v. The Qusen). I would like to add, 
on my own account, that if we had the power to stay the proceedings, 
personally I would feel inclined to refuse to exercise it in this particular 
case ; but I am of opinion that we have not the power. 

Real J. : I am of the same opinion. Mr. Lilley says he wants to 
appeal on this ; but certainly, if we had the power, I would not be 
a party to it, unless on such terms as would secure the case being 
argued. It is unnecessary to say what the terms would be. I am of 
opinion that the decisions of the Victorian Court and the Tasmanian 
Court are correct decisions. 

PowEB J. : I am of the same opinion. I do not think we have 
jurisdiction to stay proceedings, and I agree with my brother judges 
that if I had the power I would refuse to use it in this case. 

Solicitor for plaintiff : T. 0* Sullivan, 

Solicitors for defendants : Macdotutld-Paterson d Haxcthom, 
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Real J. 



Power J. 



SMITH V. LEE, Ex parte SMITH. 

Appeal from justices — Justices refusing to hear counsel — Application to 
quash order dismissing complaint, hut awarding costs against com- 
plainant—Justices Act, 188G {50 Vic,, No. 17), ss, 148, 158, 209,226 
^Evidence and Discovery Act of 1867 {31 Vic., No. 13), s. 43 
— Quashing order — Special case. 

It was alleged that, on the hearing of a complaint before justices, the bench refused 
to allow counsel for the complainant to avail himself of his right to address 
them upon the evidence, and found a verdict for the defendant, with £1 Is. 
costs against the^oomplainant. On an application, under s. 209 of The Jiutiees 
Actf to quash the order of the justices : 



[Full Court]. 

1898. 

10th May. 

Griffith C,J. 
Cooper J. 
Real J. 
Power J. 
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Smith v. Lbe, Held, that a qnashing order cannot be granted in respect of an order of duanissal ; 
Ex parte Smith. and that the complainant's appropriate remedy was not by quashing order, but 

by special case under s. 226, and that the application must be refused. 

Application on behalf of Mary Smith to make absolute an order 
7im calling on H. W. Lee, defendant, and the Justices of Childers, to 
show cause why an order made by the said justices, dismissing a 
complaint laid by the applicant against the said Lee, and awarding 
£1 Is. costs to the said Lee, should not be quashed on the grounds 

(1) that the finding of the justices was contrary to the evidence ; and 

(2) that the justices had improperly refused to allow counsel for 
complainant to address them upon the evidence. 

All the material facts appear in the judgment of the learned Chief 
Justice. 

' Stxomn moved the order absolute. The appellant seeks, under s. 209 
of 2 he Justices Act, 1886, to quash the decision of the justices, which 
was an '' order " within the meaning of that section. The right 
claimed by counsel to address the justices was improperly refused, and 
the complainant is entitled to relief. The imposition of the payment 
of costs upon the complainant distinguishes the case from a simple 
order of dismissal, and the appeal by way of quashing order is open to 
the appeUant. He cited : Re O'Lachlan (8 W.N. (N.S.W.) 54), Kx 
parte Schneuler (11 S.C.R. (N.S.W.) 100), ^Justices Act, 1886, ss. 148, 
158 ; Fsvidence and Discovery Act of 1867, s. 43. 

St, Ledffer showed cause. On the true facts, ttere was no refusal to 
hear counsel for the complainant. In any event, the appellant has 
misconceived his remedy, and can obtain no relief on the present 
application. He should have appealed under s. 226 by special case. 

[Gbiffith C.J. referred to Duncan v. Toms (56 L.J. M.C. 81)]. 
Griffith G.J. Griffith C.J. : This is an application to quash an order of 

dismissal upon a complaint of an indictable offence, punishable on 
summary conviction, by which the justices awarded 21s. costs to the 
defendant. It is the first case in this colony where an application has 
been made to quash an order of dismissal, and the question has been 
argued whether an order of dismissal can be appealed from in this 
mode. The question is whether such an order is an order^within the 
meaning of the section under which the application is made. The 
terms " order " and ** order of dismissal ** are, throughout the Act, 
treated as distinct. In this case the order made is undoubtedly an 
order, but it does not follow that it is an order within the meaning of 
the section. The definition in this Act of the word " decision " shows 
a distinction between "order "and ** order of dismissal.'* Section 
158 provides that when justices, ** instead of convicting or making an 
order," dismiss the complaint, they may, " by their order of dismissal," 
also order the payment of costs. In other sections of the Act the 
same distinction is drawn. For instance, in s. 150 it is provided that 
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when justices convict or make an order against the defendant, a minnte 
or memorandum of the conviction or order shall be made, and a copy 
served on the defendant. Upon an appeal under s. 209, the Court is 
required by s. 210 to inquire into the matter and consider the evidence, 
and if it thinks the conviction or order cannot be supported, to direct it to 
be quashed — language not appropriate to the case of an order of 
dismissal. In consideration of these sections, it appears that the 
appeal given by s. 209 is an appeal given to a defendant who is con- 
victed or ordered to do something on the complaint of the complainant. 
It is possible that justices may make an error in dismissing a 
complaint, as they may in giving the complainant the relief that he 
seeks, but the answer to that argument is that the Legislature has not 
given an appeal to this Court in that case by this section. It has, how- 
ever, given redress to an aggrieved complainant by s. 226, if the error 
is in point of law, or the decision is in excess of jurisdiction. Of 
course, the objections to the dismissal of a case may be endless — 
evidence might be improperly rejected, or the evidence might be clearly 
all one way— and yet the justices might dismiss the complaint. Until 
the passing of the Act of 1886 there was no redress to the complainant 
in that case. But now redress is given in certain cases under 
s. 226 by way of special case, but there is no appeal under that section 
on questions of fact. The facts are to be found by the justices. No 
other appeal being given from an order of dismissal, this Court has no 
jurisdiction to inquire, on the present application, into the propriety of 
the order of dismissal, which must therefore stand. And the Act 
expressly provides (s. 158) that, when the justices dismiss the com- 
plaint, they may, by their order of dismissal, make an order for the 
payment of costs. This application, therefore, fails, although, if the 
plaintiff has really been aggrieved by the refusal to hear his advocate, 
he has redress by way of special case. I should like to add that upon 
the evidence, as it stands, it is by no means clear that the justices did 
refuse to hear the complainant's^ advocate. There is no satisfactory 
evidence of their having done so in the sense that there was a distinct 
claim by him of the right to be heard, and an equally distinct refusal. 
For these reasons I think the appeal fails, and the order should be 
discharged with costs. 

Cooper J. : I am of the same opinion. 

Real J. : I am of the same opinion. I think that in s. 209 the 
word " order *' is limited to an order within the definition. " Order " 
is defined to mean a conviction or decision, and ** decision *' is defined 
to include an order for dismissal. Prior to that Act, there had never 
been an appeal against the acquittal for a criminal offence. I think 
that the appeal, in its present form, fails ; but, as pointed out by the 
Chief Justice, the party aggrieved has a remedy under s. 226. I think 
the appeal must be dismissed with costs. 
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Power J. : I agree. 
Bule duicharged with costM. 

Solicitors for appellant: Atthour <f McGregor, for A. II, Boone^ 
Childers. 

Solicitor for respondent : \\ , J. Byram, for A. J. Norton, Childers. 
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Cooper J. 



WOODLAND r. THE GOOLD BICYCLE COMPANY. 

Practice — Writ of stimmons — Copy of — Service — Foreign company — 
Clerk — Common Law Process Act of 1867 (31 Yi4^,, No. 4), s. 14— 
O. IX, r. 7—0, XI, rr, 1, 2, 8, 

A manufactaring company which is incorporated in Canada, where its head office and 
factory are situate, and which has several branch agencies in Australia, cannot 
be duly served by leaving a copy of a writ of summons at the office of one of 
the branch agencies out of the colony of Canada. 

The term " clerk " in s. 14 of 31 Vic, No. 4, means a clerk in the nature of a 
secretary or principal officer. 

Summons to set aside the service of a writ of summons. 

The plaintiff, Frederick Woodland, issued a writ of summons against 
the Goold Bicycle Company, Limited, as defendants, the cause of action 
arising out of an agreement made in Sydney on the 1st May, 1897, 
between the plaintiff and the defendant company through its manager 
in Sydney, Arthur Jay Knowles, whereby the defendant company 
undertook to supply bicycles to the plaintiff to be sold by him in 
Brisbane as agent for the defendant company, and on the terms there- 
in set out. The defendant company is a company incorporated in 
Canada, and having its registered office at Brantford, in Canada, and 
is not incorporated in New South Wales or Queensland. The writ was 
alleged to have been served on January 81, 1897, by leaving it with 
William Bain Larke, at Number 64, King Street, Sydney, where the 
business of the Goold Bicycle Company is carried on in Sydney. At 
the time of the service, Arthur Jay Knowles was the manager of the 
Sydney business. The plaintiff by his affidavit swore that, since the 
date of the agreement, Knowles always led him to believe that the 
defendant company was registered in Sydney ; that, by the headings of 
the letters he received from New South Wales, he concluded that the 
company was registered in Sydney ; that Knowles never informed him 
that the letter headings showing that the defendant company had an 
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office in Canada was only registered in that place and not elsewhere ; Woodland v. The 
that Enowles never informed him that the persons carrying on business Ck>MPANY. 
at 64 King Street were agents for a foreign principal. 

Groom, for the defendants : Service of the summons should be set 
aside on the ground that the company being incorporated in Canada, 
its place of domicile is there, and there it must be served if service is 
allowable at all : service on a clerk at a branch agency is not sufficient. 
The service having been made out of the jurisdiction is an admission 
that the company has no domicile here for the purposes of giving this 
Court jurisdiction {Newhy v. Van Oppen, L.R. 7 Q.B. 298). Admitting 
that service could have been made in Sydney, the service was not made 
on a clerk in the nature of a secretary or principal officer within the 
meaning of The Common Law Process Act of 1667 (31 Vic, No. 4), 
8. 14. [See Harding's Acts and Orders, p. 667 ; Paterson v. Australian 
Steam Navigation Company, August 12, 1868, decision of Cockle C.J., 
(where it was held that service on a company incorporated by statute in 
New South Wales before separation, and which had an office in Brisbane, 
might be made on the secretary in Sydney, but that the clerk served 
must be in the nature of a secretary or principal officer.) Cases cited 
Annual Practice, 1898, p. 256]. 

Pc<^9^ (solicitor), for the plaintiff: The company is domiciled in 
Sydney, and can be served there. A company can have two domiciles, 
and service at the office of any of the countries where it is domiciled is 
good service {Newby v. Fan Oppen, supra ; Pritcliard v. Howard Smith 
^ Sons, Ltd., 4 Q.L.J. 64). If a clerk communicates the fact of service, 
it is sufficient to make the service on the company good. The clerk 
was the principal clerk, as the manager was absent. Evidence on 
the point can be obtained. 

CooPEB J. : I am of the opinion that the clerk must be a clerk in Cooper J. 
the nature of a secretary or principal officer. I will adjourn to enable 
the plaintiff to file further affida\dts. 

March 18, 1898. 

On the adjourned day of hearing, further affidavits were filed by the 
plaintiff, from which it appeared that on the 81 st day of January, 1898, 
one George Fenton, at 64 King Street, Sydney, New South Wales, served 
a true copy of the writ of summons by leaving a true copy of the writ 
of summons issued, with William Bain Larke, a clerk in the service of 
the defendant company, whom he verily believed was acting manager 
in the absence of Enowles ; that the defendant company had a large 
nnmber of clerks in the office at Sydney, and had a bicycle emporium, 
where alarge number of bicycles were kept in stock, and that the company 
had various agents in New South Wales and Queensland. 

From the further affidavits filed by the defendant company, it 
appeared that the head office of the defendant company is situate at 
Brantford, where all the machines sold in Australia by branch agents 
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Woodland v. The of the defendant company are manufactured ; all returns and agree- 

OOOLD BiCYCLB 

Company. ments are sent by the agents to the head office at Brantford, and, so 
far as practicable, the Australian agents are under the control of the 
head office at Brantford, and the Brantford office is the responsible 
office of the company, the Australian managers being servants. 

Groom, for the defendant, repeated his arguments, and contended 
there was now a further ground for setting aside service ; the affidavit 
filed by the plaintiff showed that a copy of the writ of summons was 
served, whereas notice of the writ should have been served (0. XL, 
rr. 1, 2, 8 ; Annual Practice, 1898, p. 124) ; for a company incorporated 
in another colony must be served as a foreign company {Rudd v. Th 
John Griffiths Cycle Company, 19 A.L.T. 113). 

Macqregor, for the plaintiff : This is not merely a branch agency. 
This is a company incorporated in Canada, it may be, which has 
acquired a domicile in New South Wales. A company may have two 
domiciles {The Carron Iron Co, v. Maclaren, 5 H.L.C. 416; 
Palmer v. Gould's Manufacturing Co,, 1884, W.N. 63; Lhomux, 
Limon i& Co, v. Hongkong and Shanghai Bankim/ Corporation, 33 Ch.D. 
446 ; Haggin v. Comptoir D*Kscompte de Paris, 23 Q.B.D. 519). 
From the evidence in this case it is clear, on the authority of these 
cases, that the defendants must be considered as carrying on business 
in New South Wales, and having a good domicile there for the 
purposes of business and service. They are, therefore, liable to be 
served with a writ issuing out of the Supreme Court of Queensland for 
damages for breach within Queensland of a contract to be performed 
within Queensland {Jwlicature Act, 0, XI,, r. 1), This applies to 
corporations as well as persons, with the exception that the method of 
service is different. Here the evidence shows that the service was on 
the acting-manager in the absence of the manager, and is, therefore, 
amply sufficient to comply with 81 Vic, No. 4, s. 14 (Hope v. Hopf^ 
4 De G.M. & G. 828, at p. 842). 

As to service of notice of the writ instead of a copy of the writ being 
necessary, there is no ground for such an argument. 0. XI., r. 8 states 
specifically that '* In any action against a person '* (which includes 
bodies corporate — Acts Shortening Act of 1867, s, 11) ** residing out of 
the jurisdiction of the Court, and not being a British svhject,'' etc. 
Here — ^admitting that defendants are a company incorporated in Canada 
— they are still British subjects, and therefore outside the operation of 
Rule 8, and there is no other rule applicable. In any event, the 
Queen's writ, which issues from every colonial court, runs through all 
the Queen's dominions, and the reason given by Lord Esher for the 
insertion of Rule 8 in The Judicature Act {Fowler v. Barstow, 20 Ch.D, 
240, at p. 245) does not exist in this case,and cessante ratione ceuat lex. 
In England (where leave must be obtained in cases where it is not 
necessary to do so in Queensland) Clay (Writs of Summons, p. 148) 
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states the law as follows : " Leave may be obtained to serve a foreign Woodlakd r. Thb 
corporation, but notice of the writ, and not the writ itself, should be Company. 
served ; but corporations which are foreign, but not alien — as, for 
instance, Scotch and Lrish companies under The Companies Act, and 
companies incorporated by colonial Legislatures — may be served with 
the writ itself*' (Manitoba and North- West Land Corporation v. 
Allan, 1898, 8 Ch. 482). Service on Scottish and Irish corpor- 
ations which also carry on business in England is regulated by 
special rules and cases which do not apply here, but seem to 
give some ground for the remarks in the judgment Rvdd v. The 
John Griffiths Cycle Corporation, Ltd, (19 A.L.T. Ill, at p. 118) 
conflicting with decisions already cited. In The Great Cobar Copper 
Mining Co. v. Comptoir d'Escompte de Paris (10 N.S.W. L.R. 55) it 
was decided that if a foreign corporation, having a branch office in 
New South Wales, carries on business there in such a way as to be 
resident for the purpose of service for process, then such corporation 
can be properly sued in New South Wales in every cause of action 
arising there on which a home corporation may be sued. The 
company was therefore also liable to service with the writ of the 
Queensland Oourt under Judicature Act, 0. XI, r. 2. 

Service, therefore, is good, as defendants are either not a foreign 
corporation, or, if foreign, have become domiciled in New South 
Wales. 

Cooper J. : I am of the opinion that service has not been properly Cooper J. 
effected. There may be a domicile in Sydney for the purpose of giving 
the Court of New South Wales jurisdiction over the defendants ; but 
there is no authority to show that this Court can recognise such 
domicile for the purpose of service. The defendant company is 
incorporated in Canada, where its head office is situate, and it has a 
branch agency in New South Wales. I know of no principle, and no 
authority has been cited, whereby I could hold that service on the 
agent in Sydney is a valid service on the defendant company. I order 
that service of the writ be set aside with costs. 

Solicitor for the plaintiff : E. J. Petersen, 

Solicitors for the defendant : Riuhning d Jensen, 
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GROVES V. MATHEA. 

Sth 6t^^nd7th ^^^^ partnership — Action for dissolution of — Mercantile Act of 
' May, 1867 (31 Vic., No. 36), ss. 53, 68, 63— Notice-^ Partnership Act 

Man^AJ. ^f ^^^^ (^^ ^^-^ ^o. 7), ss. 5 (5), 38 (4). 

S. 63 of The Mercantile Act of 1867 does not apply where a suit is brought for the 
dissolution of a limited partnership. 

Action for dissolution of partnership and for an account. 

Elizabeth Groves, Gonstantine Francis Mathea, and William Palmer 
Crowley became partners in a quartz-crushing plant and machine area. 
The partnership was also a limited one under The Mercantile Act of 
1867. The defendant Mathea was appointed manager of the busineas. 

The plaintiff alleged that Mathea had mismanaged the affairs of the 
partnership ; had received sums of money belonging to the partnership, 
and did not account for the same ; had failed to keep proper books 
of account ; and had conducted himself in such a way that it was not 
reasonable or at all practicable for the plaintiff or the defendant 
Crowley to carry on the said business in partnership with him. 

The plaintiff gave notice in writing, according to the provisions of 
the partnership deed, that the partnership should cease at the expiration 
of one month. 

The defendant Mathea traversed the statement of claim, and, by way 
of counter-claim, claimed a dissolution, wages due, and £500 damages. 

Macnaughton for plaintiff. 

Jameson for defendant Mathea. 

The defendant Crowley was not represented, judgment having been 
signed against him by default. 

Jameson, at the close of the plaintiff's case, submitted that the Court 
had no jurisdiction to grant the decree. The partnership was a limited 
one under 2'he Mercantile Act of 1867, and the partnership could not 
be dissolved until the specified time had expired, except by consent, no 
notice having been given, as required by s. 68 of that Act. Sections 
58 and 58 were also cited. 

Mansfield A.J. referred to the words " Except by operation of law " 
in s. 68, and to The Partnership Act of 1891, ss. 6 (5), 38 (4). 

Macnawjhton : The sections of The Mercantile Act referring to limited 
partnerships were framed to secure creditors. If the defendants' 
contention were upheld, a recalcitrant partner might prevent a disso- 
lution until the full term had expired. 
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Mansfield A.J. : There seems to be no authority on the point. I 
think the sections were intended to protect creditors. I must allow the 
case to proceed. 

A decree for dissolution was subsequently pronounced, with costs 
against the defendant Mathea. 

Solicitor for plaintiff: Mil ford. 

Solicitors for defendant : Roberts, Leu d Bamett, 
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Re BAYNES AND OTHERS, LIQUIDATING DEBTORS, 
J^:x parte THE ATTORNEY-GENERAL. 

Imolvency Act of 1874 ^88 Vic, Xo. 6), ss. 145, 173— Crown debts- 
Prerogative nght of i 'rown to priontif of payment of debt aut of 
insolvent estate — Writ of extent — Crown's riyht to priority in adminis- 
tration of estate of deceased person or in windiny up of a company. 

The prerogative right of the Crown expressed in the maxim, " Quando ju$ domini 
reffii et subditi insimul concurrunt, jus regis praferri debet, *^ does not extend to 
the administration of the estate of an insolvent debtor under The Imolvency Act 
of 1874, 

Application hy the trustee of the estate of Harry Baynes and others, 
liquidating debtors, for the advice of the Court as to the mode of 
dealing with certain claims made by the Crown. 

On the matter coming before the learned Chief Justice, he declined 
to deal with it by way of giving advice. It was then agreed that the 
matter should be treated as a motion on behalf of the Attorney- 
General for a declaration that the Crown was entitled, in the 
administration of the estate, to .priority in respect of the claims in 
question. These claims were in respect of a debt of £1086 8s. 5d , 
incurred by the debtors for inspection fees under Tlie Live Stock 
and A/eat Export Act of 1895,^' and a further sum of £1 4s. 4d. 



[Full Court]. 

1898. 

9th May, 

Griffith C.J. 
Cooper J, 
Real J, 



* 59 Vic. , No. 26, s. 5. — No live stock shall be shipped or placed on board any vessel 
for exportation to any country or place leyond the Australasian Colonies unless 
and until such live stock have been inspected and examined by an inspector, and 
a certificate obtained from him to the effect that such live stock are sound and free 
from disease, and that such inspector is satisfied that proper arrangements have been 
made with respect to the accommodation, food, and water to be provided for such 
live stock during the entire voyage. 
lb. 8. 7 (8). — The Governor in Council may make Regulations with respect to — 
The imposition and collection of fees upon the issue of inspectors' certificates, the 
registration of meat works, or otherwise, for the purpose of defraying the expenses 
of carrying this Act into effect. 
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Re Batnks aki> 
Others 

(LiQDIDATTKO 

Debtors), 
Ex parte The 
Attorney- 
General. 



due by them as an assessment under The THseaMs in Stock Ad 
of 1896.- 

The debtors, who carried on a butchering and meat export business, 
had become indebted to the Government in the above amounts for fees 
and assessment under the abovementioned Acts. The Crown claimed 
to be entitled to priority of payment of these amounts without making 
formal proof, but the trustee, while admitting the existence of the 
debts and the correctness of the amounts, refused to recognise the 
alleged prerogative right of the Crown to priority of payment. 

After argument, the learned Chief Justice referred the matter to the 
Full Court. 

Bym£8j A Jr., Shnnd and Hart: These are Crown debts, and aU the 
incidents attaching to Crown debts in England attach to debts due to the 
Queensland Government. In England it is settled that, as regards the 
winding up of companies, Crown debts take priority, and are paid in full 
before other debts due to the subject. In the case of Be Henley d Co. 
(9 Ch D. 469), James, Brett, and Cotton LL.J., overruling the decision 
of Malins V.C., decided that the Crown had such a right, and James 
L.J. (at p. 481) said : '' Whenever the right of the Crown and the right 
of a subject .... come into competition, the right of the Crown 
prevfldls." The actual debt in that case was one which might have been 
enforced by distress, but the statement of the law by Jeunes L.J. was 
accepted by the remainder of the Court as correct., and the rule thus 
laid down was accepted as the law in Re The (h-iental Bank Corporation 
(28 Ch.D. 648), a case which is further useful to the argument as 
deciding that no distinction can be drawn between the Crown suing in 
respect of Imperial rights and in respect of the rights of a colonial 
Government. This prerogative right of the Crown, which thus exists 
in England, has not been impaired by the legislation of this colony. 
The Crown Remedies Act of 1874, which provides (s. 2) a method for the 
recovery of debts due to the Crown, does not derogate from the pre- 
rogative rights of the Crown, for that statute is only a procedure Act 
(Re Commercial Bank of AuMralia, lAmitedy 19 V.L.R. (L.) 838, at p. 
377). And, moreover, the Crown's right of priority has been repeatedly 
recognised by Queensland statutes, recent instances being in the 



• 60 Vic, No. 1, 8. 7. — The Minister may, save as hereinafter provided, in each jear 
make and levy an assessment not exceeding two shillings and sixpence on every one 
hundred head of horses or cattle. Such assessment shall be paid by each owner upon 
the actual number of horses and cattle returned by him in the annual return 
required to be made under the provisions of The Stock Returns Act of 1893: 

Provided that no assessment shall be payable by an owner of less in the aggregate 
than fifty head of horses and cattle : 

Every such assessment may be recovered at the suit of the Chief Inspector by 
action in any court of competent jurisdiction, and shall be and remain a first 
charge on the stock on which it is made, notwithstanding any change that maj 
have taken place in the ownership of the same in the meantime. 
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preamble, and also in a. 8, of Tfie Queemland National Bank Agreeinent 
Act, 1893 (57 Vic, No. 1), and in s. 8 of the Act of 1896 on the same 
subject (60 Vic, No. 22), and also in The Public Depositors Relief Act, 
1893 (67 Vic, No. 2). 

A case closely analogous to the present is that of Be Donne 
(4 N.Z.L.B. 821), decided in 1885 in New Zealand, where it was decided 
in bankraptcy that a debt due by a bankrupt to the Bailway Com- 
missioners had priority over all other debts. The drag net clause at the 
end of s. 148 of our Insolvency Act does not include the debts of the 
Crown as debts payable pari passu only, for the Crown, not being 
mentioned in that section, is not bound by it, the rule being that the 
Crown is only bound by those sections of an Act which refer to it 
specifically or by necessary implication, and not by other sections of 
the Act fKx parte Postnutster- General, Be BmJiam, 10 Ch.D. 595). In 
He Henletj d Co., Malins V.C., who was hostile to the Crown's claim, 
denied a general prerogative right of the Crown to priority of payment 
of its debts, but the cases cited by him, in which the right of the 
subject prevailed, were all cases of debts of different degree, and his 
judgment was reversed on appeal. In the case of Be Commercial Bank 
of Australia, Ltd., counsel contended that the Crown's prerogative 
right was merely a jus in retn enforceable by any of the appropriate 
methods open to the Crown, and that their priority only arose in cases 
of conflicting process issued by the Crown and a subject. The 
Court, however, declined to accede to this argument, and based their 
judgment upon the dictum of James L.J. in Re Henley S Co. And for 
that dictum there is ample authority. In the case of B. v. WeUs and 
AUniat (16 East 278),Macdonald B. refers (at p. 282) to "the incontro- 
vertible rule of law that, where the king and the subject's titles concur, 
the king shall be preferred "; and he cites B. v. Andretes (Hardress 24) 
and other cases in support of the proposition, and denies that the 
prerogative right is limited to cases of execution, B. v. Wells is cited 
with approval by Chitty J. in Attorney -General v. Leonard (88 Ch.D. 
622), where the common law prerogative right of the Crown, apart 
from the question of the right arising from an extent, seems to be 
clearly recognised. 

Grooni, for the trustee : The Crown claims a wider prerogative than 
really exists. It is necessary to see what its prerogative was before the 
introduction of the bankruptcy laws, and then see how it has been 
affected by them. By the ancient prerogative of the Crown at common 
lav, if the Crown came into conflict with private creditors, the king 
was to be first paid by the debtor out of his assets, and was entitled to 
stay the suits of other creditors against the king's debtor until the debt 
was paid. [See Co. Litt. 181b., Burton on Bankruptcy, cited in 
CUirkson v. Attorney -General of Canmla (16 Ont. App. Rep. 202.)] 

The prerogative was limited by various statutes, and since 88 Hen. 
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8 c. 89, the Crown could not interfere with a subject's execution, when 
the execution creditor obtained judgment before the Crown process issued. 
If a sale was made before the Crown could seize the property under 
process, the Crown lost its right of satisfaction out of those particular 
assets. The Crown's prerogative was simply one of execution against 
the debtor's property ; but when the property of the debtor passed out 
of him, the Crown lost its right against the property {Giles v. Graver, 

9 Bing. 128). If a subject became bankrupt, and the property 
was conveyed to assignees, the Crown lost its priority, unless an extent 
had preceded the assignment (West on Extents, p. 115 ; R, v. Cotton; 
Parker's Reports, pp. 126, 127). The property in bankruptcy vested 
in the assignees, and the Crown, having no method of execution against 
the assets held in trust for creditors, could exercise no prerogative 
against those assets ; and it was even doubtful if it could prove its 
claim f/j^r counsel argxvendo^ Bexw.Mann, 2 Strange 749 at p. 751). Under 
The Bankru2ytcy Act of 1869, if property vested in a trustee prior to 
the issue of a writ of extent, the Crown could not seize the assets in satis- 
faction of its debts (Kx parte Postmaster- General, lie Bonham, 10 Ch.D. 
925). There is no Crown prerogative to priority in administration 
independent of execution. The cases cited by the Crown in support of 
this prerogative have reference to company law, and do not apply. 
The property, after liquidation, still remains in the company, and the 
property not having changed, the Crown still could issue execution 
against the assets. No analogy can be drawn from the administration 
of the estate of deceased person, because there, also, the prerogative 
rests on execution (see King v. AllnuU, 16 East, 281). If the Crown 
comes in and proves, then it can only rank pari passu with other 
creditors. [See Anderson on Bankruptcy, vol. II., p. 61 ; Be Bticklmd 
(5 S.C.R. (N.S.W.) 244] . It has been expressly decided by the Chief 
Justice of Ontario that the Crown never had any prerogative in bank- 
ruptcy, and can only claim pari passu {Clarkson v. Attorney- General 
15 Ont. B. 682), and that decision was affirmed on appeal (16 Ont. 
A.R. 202). The Crown is expressly mentioned in s. 148, and so bound by 
it. Jessel M.R. says that the Crown debts mentioned in s. 82, which 
corresponds to our section 148, are the only debts entitled to priority 
{Ex parte Postmaster- General, Re Bonliam, 10 Ch.D., 595). The 
claim under The Diseases in Stock Act, 1696, if not an ** assessment " 
within the meaning of s. 148, is only a charge on the specific stock 
assessed. If that is gone, the charge no longer exists, and it must 
rank as an ordinary Crown debt (Doria on Bankruptcy, p. 464). 
The contention of the Crown really amounts to an invitation to the 
Court to create a new prerogative. The Crown has made no proof of 
debt. The trustee cannot consider the claim until the debt is duly 
proved, as provided by the Insolvency Act and Rules. 

C.A.V. 
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10th June. 

Griffith C.J. : This matter comes before the Court as a motion on 
behalf of the Crown for a declaration that the Crown is entitled, in the 
administration of the estate of the liquidating debtors, to priority in 
respect of a debt amounting to £1036 Ss. 6d. incurred by the debtor 
for inspection fees under The Live Stock and Meat Export Act of 1895, 
and a further sum of £1 4s. 4d. due by them as an assessment under 
The Diseases in Stock Act of 1896. The existence of the debts was not 
disputed, nor was it seriously contended that the debts were not Crown 
debts. 

The case for the Crown was based by the Attorney- General on the 
prerogative right of the Crown expressed in the maxim to be found in 
Quick's case (9 Co. 129b.) : " Quando jus domini regis et subditi insinnd 
concurrunt jits re(jis praferri debet " — " When the right of the king and 
that of a subject concur, that of the king shall prevail." One instance 
of the application of this rule was that, when a man was indebted to 
the Crown and likewise to other persons, the king's debt was to be 
preferred in payment — that is, the king was to be paid before any 
creditor, and, consequently, to be preferred in an execution (Madd. 
Exch., Cap. 23, s. 7). And it was said that this rule was re-stated by the 
Lord Justices in Re Henley d Co. (9 Ch.D. 469) in terms which clearly 
govern the present case. In that case, which arose on a claim made 
by the Crown in the winding up of a joint-stock company, James L.J. 
said (p. 481) : " If the matter is treated as a matter solely of adminis- 
tration of assets under the direction of the Court, I think it is also 
right " — i.e., that the liquidator should pay the Crown's debt in full. 
'* Whenever the right of the Crown and the right of the subject with 
respect to the payment of a debt of equal degree come into competition, 
the Crown's right prevails." Brett L.J. said (p. 482) : ** Then, in the 
administration of the assets of a company, the Crown comes into 
competition with the other simple contract creditors, and then the 
other prerogative to which I have alluded comes in — namely, that, in 
competition with subjects, the right of the Crown must prevail. 
Therefore, in whichever way we look at the question, I think the 
Crown ought to be paid their debt in priority." Cotton L.J. said 
(p. 488) : " If the case is looked at as one in which the Crown 
submits to come in under the administration of assets in the winding 
up, there is still the right which the Crown has, when in competition 
with other creditors, of being paid in priority." 

This language is, no doubt, sufficient to include and govern the present 
case, if the administration of the estate of an insolvent debtor under the 
Insolvency laws is to be regarded as an administration of assets under 
the direction of the Court. At first sight, it would seem that the most 
obvious instances of such administrations are the administration of the 
estate of a deceased debtor, and the administration of the estate of an 
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insolvent debtor. To this argument it was answered that the alleged 
prerogative right never applied to the administration of the property of 
a bankrupt (or, here, of an insolvent), and that, even if it did, it bad 
been taken away by The Insolvency Act of 1674, which, in this respect, 
corresponds substantially with the English Bankruptcy Act of 1869. 

It becomes necessary, therefore, to enquire into the true nature of 
the prerogative right insisted upon. 

The history of the Crown's prerogative with regard to Crown debts 
is very fully stated in the opinions of the judges given to the House of 
Lords in the case of Giles v. Glover (1 CI. & F. 72). At Common Law 
the king might, by a writ called a writ of protection, prevent any 
subject from suing his debtor until the king's debt was satisfied by the 
latter. This was altered by the statute 25 Ed. Ill, c. 19, which allowed 
the subject to sue the debtor to judgment, notwithstanding the king's 
protection, but did not allow him to have execution until the king's 
debt. was satisfied. The Act 88 Henry VIII, c. 89 gave the subject 
further rights, and allowed him, if he had obtained judgment in his 
suit before the king's suit was commenced, to sue out execution, and 
to reap the fruits of it, if he could get it completely executed before 
issue of the king's execution. When he bad done so, there was no 
longer a concurrence of the rights of the king and the subject, the 
property having passed out of the dominion of the debtor before the 
king's right to take his property in execution arose. And it was held 
to be immaterial in what way the property passed from the debtor. 
Any lawful act which had the effect of transferring the property was 
sufficient, such as a sale by the sheriff, or a delivery of land to the 
creditor under a writ called a writ of liberate upon an execution on 
what was called a statute staple. At Common Law a judgment bound 
the debtor's lands. His goods were bound from the issue or teste of a 
writ of execution. But this rule was altered by the Statute of Frauds, 
which, however, did not extend to the Crown. The result was that, 
as soon as the king's writ of execution (called a writ of extent) was 
issued, it bound the debtor's property, and prevented any disposition of 
it by the debtor himself or by the sheriff under an execution not already 
perfected by sale or delivery. This was the actual decision in GiUs v. 
Clover, 

The reason appears to have been that the king's debt was in the 
nature of a charge on the subject's property, which was completed by 
the issue of the writ (Gilb. Exch. 91). The king could, however, only 
take subject to any valid charge or incumbrance created before the 
issue of the writ, such as an equitable mortgage. All these doctriuefl 
were unaffected by the Bankruptcy law. It has been already remarked 
that at Common Law the mode by which a debtor transfierred his 
property was immaterial. Under the old Bankruptcy law, the transfer 
of the debtor's property to the assignees by whom it was to be administered 
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was effected by a deed of assignment executed by the Commissioners 
in Bankruptcy. The assignees were elected by the creditors ; but, as 
some time might elapse before the election, during which the debtor*s 
property would continue vested in him, the device was adopted of a 
provisional assignment, which could be executed at once, the provis- 
ional assignees being themselves required to assign to the elected assignees 
when chosen by the creditors. 8uch an assignment, it is said, used to 
be executed when an extent from the Crown was apprehended, or when 
a landlord could distrain for rent, (the provisional assignee being able to 
remove the goods, and so defeat the distress), and in some other cases 
(Christian on Bankruptcy, 2nd Ed. 581). The assignment to the 
provisional assignees was regarded as an effective transfer of the 
debtor's property by virtue of the statutory power vested in the Com- 
missioners. After the execution of the assignment, the king could not 
seize the property, because it was no longer the property of the debtor, 
but the property of the assignees. This is clearly shown by the judg- 
ment of the Court of Exchequer Chamber in H. v. Edwards (9 Ex. 82, 
628, 28 L.J. Ex. 165), in which the question was whether an extent 
issued on the same day on which assignees were appointed in bank- 
ruptcy, but at a later hour, had priority over the title of the assignees. 
It was held that the writ operated during the whole day, and therefore 
had priority. In this case, a distinction was adverted to — namely, 
that under the Act 12 and 18 Vic, c. 106 (The Bankmptcy Lmv 
Comolidation Act) the property was no longer vested in the assignees 
by an instrument of assignment, but the appointment of the assignees 
ijtso facto operated to transfer the property to them. But it was not 
suggested that the difference in the mode of effecting the transfer made 
any difference in the result. 

Under the Queensland Insolvency Act of 1874^ the property of the 
debtor passes to and becomes vested in the Official Trustee by operation 
of the statute immediately upon the making of the order of adjudi- 
cation (s. 84). In the case of Kx parte Postmaster- General ^ Be Bonham 
(10 Ch.D. 695) a debtor had presented a petition for liquidation of his 
affairs by arrangement under The Bankruptcy Act of 1869. After the 
filing of the petition, and before the appointment of a trustee, an extent 
had been issued at the suit of the Crown for a Crown debt, and the 
debtor's property had been taken by the sheriff. The question was 
whether the trustee's title was better than that of the Crown. The 
question was assumed, both by counsel (Sir H. Giffard, now Earl 
Halsbury, on one side, and Mr. Benjamin, Q.C., on the other) and by 
the Court of Appeal, to depend primarily on whether, at the time of the issue 
of the extent, the property was still the property of the debtor, or had 
become vested in the trustee. It was held that, under the statute, the 
property remained in the debtor until the actual appointment of the 
trustee, and that the Crown's right prevailed. The question how far 
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the Crown was bound by The Bankruptcy Act, 1869, was also discnssed 
in this case, to which we shall have occasion to make further reference 
on that point. It is, however, to be observed that it was assumed bj 
the Court and by counsel that, if the trustee's title had actually accrued 
at the time of the issue of the writ of extent, the result would have 
been different. The case of Clarkson v. Attorney -General of Ontario 
(16 Ont. Rep. 682 ; 16 Ont. App. Rep. 202), in which the history of 
the prerogative in question was fully considered, was decided on the 
same grounds. 

Having regard to these authorities, it is impossible, we think, to 
contend with success that the difference in the mode of appointment of 
the persons charged under the Bankruptcy or Insolvency Laws with 
the administration of the property of a debtor makes any difference in 
the result, when a contest arises between the Crown and other creditors 
of the debtor. 

But it is said, on behalf of the Crown, that the branch of the 
prerogative in question in these cases related only to the enforcement 
of the Crown's rights by execution, and that the prerogative itself 
(which must have existed before any question of its enforcement could 
.arise) is not limited to the case of executions. In R, v. WelU (16 East. 
278 n., 14 R.R. 347, 852), Chief Baron Macdonald, adverting to a 
similar argument, said : " I take it to be an incontrovertible rule of 
law that, when the king's and the subject's title concur, the king's shall 
be preferred. The books are full of instances to that effect. A great 
number are cited in Attorney- General v. Andrew (Hard. 24)." After 
pointing out that one of these was the case of an execution, he added : 
<* But there is a multitude of other cases which have nothing to do 
with executions." 

We have referred to the case mentioned by the learned Chief Baron. 
And it is to be observed that, while it is true that many of the instances 
cited in that case have nothing to do with executions, it is also trne 
that none of them are cases in which the Crown claimed a portion of 
a trust property to which subjects also had a claim. All of them, 
indeed, are 3ases in which the claims of the Crown and of the subject 
were mutually exclusive. It is, perhaps, too late to inquire as to the 
principle upon which the prerogative under consideration is based, 
although it is not too late to inquire as to its limits. But, if such an 
enquiry is permissible, it may be remarked, with respect to all the 
recorded instances of its exercise which we have been able to find, that 
the conflict was always one in which the rights of one party to the 
ownership of specific property superseded those of the other, just as 
two persons could not each be the heir of one ancestor. In those early 
times, the only mode of enforcing payment of a debt was by execution 
against the person, land, or goods of the debtor. With regard to land 
or goods, the party who first issued his writ of execution obtained a 
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Tested right against the property, which had priority of, and so far 
excladed, the right of any sabsequent execution creditor. The race 
was a race to the swift. The battle was also to the strong. Amongst 
subjects he who succeeded in first issuing his writ won the race as 
against the others. But the prize was not completely secured until 
the property was disposed of by the Sheriff, and, until that time, the 
Grown might enter as a competitor, and, having entered, compelled 
the others to retire. The Crown's claim was the same in kind as that 
of any other creditor. One creditor, and one only, could be first. If 
the Crown was a competitor, it was held to be first. The cases referred 
to by Chief Baron Macdonald, although not cases of execution, are all 
cases in which there was only room for one successful competitor to 
the ownership of the specific property. In each case the prerogative 
was asserted by taking possession of the specific property. None of 
them necessarily indicates that the same prerogative attached in a case 
where the Crown could not assert its right in that way. 

The notion of a fund, not formally the property of the debtor, to 
which all creditors might alike have recourse, had not indeed arisen. 
Of course, it by no means follows that the prerogative does not in 
principle extend to such a case. But the cases just mentioned fail to 
establish that it does. 

It appears to be settled that, in the administration of the estate of a 
deceased debtor, the Crown is to be preferred (Williams on Executors, 
pp. 854-5). This, however, seems to be a right of the same kind as that 
just referred to. No doubt, if the propositions enunciated by the 
Lord Justices in Henley d Co,'s Case (already quoted) are to be taken 
in their literal acceptation, there is much to be said in favour of the 
view that the Crown is entitled to the relief now claimed. But, on the 
other hand, it may well be asked, as was pointed out in the Ontario 
case, if the prerogative extends to give priority in bankruptcy, how is it 
that from the earliest introduction of the Bankruptcy laws, no trace 
is to be found of its exercise or even assertion ? 

The asserted prerogative may be thus formulated : '' In the adminis- 
tration of the affairs of a bankrupt (or insolvent) debtor, the Crown is 
entitled to require payment of a Crown debt in priority to all other 
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We have, we believe, referred to all the well-known treatises on the 
Bankruptcy Laws, and in none of them, with the exception of Shelf ord, 
is such a right referred to. In Shelford (8rd Ed. p. 808) it is said : 
" A debt due to the Crown is preferred to creditors under the bank- 
ruptcy," for which proposition the case of Eoyers v. Mackenzie (4 Ves. 
751) is cited. In that case, which was decided in July, 1799, two 
extents for XBIOO had been issued on the 9th of November, 1791, 
against three joint debtors for recovery of a debt due by them to the 
Crown. On the same day a provisional assignment of their estate was 



42 



THE QUEENSLAND LAW JOURNAL. 



1898. 



Re Batnbs and 
Others 

(Liquidating 
Debtors), 
Ex parte 

The Attorney- 
General. 

Griffith C.J. 



executed, of which, for reasons abready stated, the extent had priority. 
On the 10th of Novemher the sheriff seized under the extent various 
parts of the joint and several estates of the dehtors. On the 11th and 
16th of November — i.e., after the provisional assignment — other extents 
were issued, and the sheriff continued in possession, under these extents 
also, of the property seized under the first. In 1792, the plaintiffs, who 
were the assignees in bankruptcy of the three joint debtors, obtained 
an order from the Court of Exchequer that on payment of what should 
be found due from them to the Crown, the sheriff should deliver up to 
them the property seized under the extents. They, in accordance with 
this order, paid the whole sum for which all the extents had been 
issued, amounting to iS6710. One of the debtors had been a partner in 
another firm, which had also become bankrupt. The plaintiffs 
then filed a bill against the assignees in bankruptcy of that other 
firm, claiming contribution from the firm*s estate, and on this 
bill a decree was made by which it was directed that an account should 
be taken of all sums of money paid by the plaintiffs in discharge of the 
debts to the Crown, and it was declared that they were entitled to 
contribution in a proportion to be ascertained by the Master. The 
Master made his report, to which two exceptions were taken by the 
defendants. The second (which alone is material for the present 
purpose) was, shortly, that the Master ought to have certified that the 
Crown debt was £8100 only, inasmuch as it appeared that the 
subsequent extents were issued after the provisional assignment had 
been executed. The Attorney-General, Sir John Scott, (who a few 
days later was appointed Chief Justice of the Common Pleas and 
created Lord Eldon) supported the exception, and contended that what 
was paid after the provisional assignment was paid wrongfully. The 
Solicitor-General (Sir John Mitford) met this argument by contending 
that it was not competent to the defendants to raise the point after the 
order of the Court of Exchequer. The Lord Chancellor (Lord Lough- 
borough) is merely reported to have said on this point ** The second 
exception is totally a mistake." It does not appear on what ground 
this opinion was based, but it is plain that the case is far from support- 
ing the proposition for which it is cited by Mr. Shelford. The report 
merely affords evidence that the plaintiff's advisers at one time 
thought, or acted as if they thought, that under the circum- 
stances the Crown had by the first extent acquired a charge on 
the property which extended to cover the debts for which 
the later extents were issued, and that Sir John Scott disputed this 
position. It is not even said that Sir John Mitford contended that the 
plaintiff's view was correct, but only that it was too late to raise the 
question. 

If, however, the alleged prerogative existed, it must have been known 
to the very learned persons concerned in the case, and it would have 
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afforded a complete answer to the exception, which, indeed, oould 
hardly have been taken. 

In R. V. Mann (2 Str. 750) it was advanced by counsel for the 
Crown, as an argument in favour of an ante-dated writ of extent, that 
the Crown could not come in and prove under the conmiission, and 
would consequently be entirely excluded unless the extent could be 
ante-dated. The mere fact that such an argument was used shows 
that the learned counsel who used it was not aware of the suggested 
prerogative. The case is, of course, no authority for the position that 
the Crown could not prove in bankruptcy. It is, indeed, a general rule 
that the Crown may waive its prerogative remedies, and adopt those 
available to subjects (Chitty on Prerogative, p. 246 ; The Zoe,\l P.D.72). 

And in Mr. Christian's book, already referred to, published in 1818, 
it is said at p. 589 *' It is now the common practice of the officers of 
the Crown to prove debts due to the Crown under commissions of 
bankrupt." The learned author then proceeds to comment on what he 
considers the unfairness of the Crown's still exercising its prerogative 
by process of extent, and quotes the statement of Lord Eldon in 
Wydown's case (14 Ves. 80 at p. 88) that in one case a commission in bank- 
ruptcy was brought to him to be sealed in the middle of the night with 
the avowed object of preventing an extent, and that he had got out of 
bed and sealed it. It is manifest that the learned author was not 
acquainted with the prerogative right now set up. 

A similar statement is made in Manning's Exchequer, published in 
1827. 

If, however, the law is as contended on behalf of the Crown, the 
haste, on the one hand, to anticipate the assignment in bankruptcy by 
an extent, and, on the other, to get the commission sealed by the 
Chancellor before the extent could be issued, seems to have been quite 
needless. For the Crown could, in every instance, have obtained 
sabstantially the same relief by a motion to the Court in Bankruptcy 
to the effect of that now before this Court. To adopt the language of 
Wright J., in his opinion given to the House of Lords in the case of 
Allm V. Flood (1898 A.C. 1, at p. 66) ** If such were the law, it would 
be reasonable to suppose that it would long since have been established 
by . . . . numerous cases dealing with a subject of such frequent 
occurrence, and affecting such various and important interests, and by at 
least some cases affirming it after discussion of its grounds and limits." 
If, as the same learned Judge says in reference to the doctrine then 
under discussion, the doctrine existed, it must have been known to 
lawyers for centuries, and yet no reference to it is found in any text 
book, with the solitary exception which we have examined. In 
Bonhani's Case the alleged doctrine would have rendered discussion of 
the matters then considered quite unnecessary. Yet, to use again 
the words of Wright J., " none of the very eminent judges or counsel in 
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the case seem to have been aware of the doctrine now suggested. If it 
had been known to them, some mention of it must have been made, 
and it would have rendered unnecessary most of the arguments and 
elaborate reasoning on other points *' (p. 67). It seems difficult to 
suppose that such a doctrine is part of the Common Law, and yet was 
not known to either Jessel M.B., James L.J., or Bramwell L.J. (who 
decided Bonham*s Case). James L.J. was, indeed, a member of the 
Court which had decided Henley d Co.'s Case only seven months before. 
It is, no doubt, true that a prerogative is not lost by non-assertion. 
But the conclusion to which we are compelled by the considerations to 
which we have adverted is that the supposed prerogative never existed 
as applicable to bankruptcy, and that the general words of the Lord 
Justices in Henley d' Co.^s Case were used with the tacit exception of 
administration in bankruptcy. The probable reason seems to be that 
the assignees in bankruptcy were regarded as trustees holding the 
bankrupt s property on a specific statutory trust for equal distribution 
amongst all his creditors, the Crown being entitled to elect either to 
take advantage of the trust, in which case they would be bound by it, 
or to disregard the bankruptcy and enforce their rights against the 
debtor and any property which he might afterwards acquire. 

It has been held by a learned Judge of the Supreme Court of New 
Zealand that the Crown has the prerogative now asserted {He Dontu, 
4 N.Z.L.R. 821). But the case does not seem to have been fully 
argued, and the decision is mainly based on the dicta in HeiiUy d Co.'* 
Case. It was pointed out in argument before us that those dicta were 
not necessary for the actual decision of that case We should, however, 
in the absence of the other weighty considerations to which we have 
adverted, hesitate to decline to follow them if we thought they were 
used in a sense intended to include administration in bankruptcy. 

Reference was made in argument to s. 150 of the English Bankniptaj 
Act of 1883 f which expressly provides that certain provisions of the 
Act, including those relating to remedies against the property of a 
debtor and the priorities of debts, shall bind the Crown, and it was 
sought to be inferred that this language imported a recognition of the 
prerogative now asserted as previously existing. It is imnecessary to 
consider what is the precise effect of this section. It appears, at any 
rate, to have been intended to abrogate the rule stated in Henley d Co.'a 
Case, if that rule was supposed to be applicable to bankruptcy The law 
as to extents, as declared in that case, was expressly abrogated by the 
combined effect of s. 150 and s. 45. 

In the argument based upon 'The Insolvency Act of 1874, reliance 
was placed by both sides on the language of Jessel M.R. in Bonhains 
Case, If it were established that there was, at the passing of that Act, 
a recognised prerogative of the Crown to come in, in the administration 
of the estate, and obtain as of course an order for payment of the 
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Crown debt in priority to other creditors, we should have some 
difficulty in holding that that prerogative was taken away by the Act. 
It was well established that the Crown was not bound by the old 
Bankruptcy Acts — that is, the statutory relation back of the title of the 
assignee to an act of bankruptcy did not affect the Crown *s right under 
a subsequent extent. Nor did the debtor's discharge in bankruptcy 
biud the Crown. But the assignment by the Commissioners under 
their statutory authority effectually transferred the debtor's property 
as already shown, and in that way defeated the Crown's right to seize 
it under a subsequent extent. In Bonham'n Case the provisions of the 
Bankruptcy law under consideration were those which defeat executions 
not completely executed before bankruptcy. It was held that they did 
not bind the Crown. [It was, indeed, afterwards decided by the Court 
of Appeal that a writ ot elftjitf issued at the suit of a subject and 
executed by seizure before bankruptcy, put the subject in the position 
of a secured creditor, and that there were no provisions in The llnnk- 
ruptcy Act of 1869 to defeat the security so obtained (A'.r parte Abbot, 
Re GourUnj^ 16 Ch.D. 447).] This reasoning would seem to have 
applied to writs of extent irrespective of the prerogative. The question 
how far the Crown is bound by statutes was much considered in 
BimJtam'g Case. Jessel M.R. said (10 Ch.D. p. 601) : ** The general 
rule, as expressed in Bacon's Abridgment (7th Ed. p. 462) is that 
'where an Act of Parliament is made for the public good, the advance- 
ment of religion and justice, and to prevent injury and wrong, the 
King shall be bound by such Act, though not particularly named 
therein ; but where a statute is general, and thereby any prerogative, 
right, title, or interest, is divested or taken from the King, in such 
case the King shall not be bound unless the statute is made by express 
terms to extend to him.' That is the general rule. And the point 
came before the Court of Exchequer in Attorney -General v. Ihmalthon 
(10 M. & W. 117) and there Baron Alderson, in delivering the judg- 
ment of the Court, said (p. 123) : * It is a well-established rule, 
^'enerally speaking, in the construction of Acts of Parliament, that the 
King is not included, unless there be words to that effect.' Now, the 
question we have to consider really comes to this, are there * words to 
that effect' in The Bankruptaj Art of 1869, and we must remember that 
if it is intended to make a clear and strong alteration of the law, you 
eipect to find clear and strong words to effect that alteration." The 
Master of the Bolls then called attention to the fact that in The Bank- 
ruptcy Act of 1869 Crown debts were expressly mentioned in ss. 82 and 
49 (to which 88. 143 and 173 of the Queensland Insolvency Act of 18/4 
correspond) and, after criticising their wording, said : "It does not 
appear to me, when we look at those sections, that there is anything in 
them to show that the Crown is intended to be bound by any of the 
other sections of the Act and deprived of its undoubted prerogative." 
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He thought that the latter section merely gave the Crown an option, 
and did not otherwise affect the Crown, and, as to s. 82, remarked that 
it only showed that in the distribution of the bankrupt's property 
" certain preferences are given, including those particular Crown debts, 
and no others." The words ** certain preferences are given '* certainly 
seem inconsistent with the notion that the doctrine that the Crown 
was already entitled to priority in respect of all debts was present to the 
mind of the learned Master of the Bolls. Lord Justices James and 
Br am well concurred in the judgment. 

Applying, then, the principle that the Crown is not necessarily bound by 
all the provisions of a statute, merely because it is mentioned in some 
sections, we should, as already said, hesitate to hold that an undoubted 
prerogative of the Crown to require that, in the administration of the 
afifairs of an insolvent. Crown debts should be paid in priority to all others 
was taken away by the Act. We should rather be disposed to hold that 
the intention of the Legislature was to allow the Crown to retain this 
prerogative, which, so far as can be discovered, it ha,d never exercised, 
and which it, very likely, would not exercise, and at the same time to 
give (if the Crown exercised, as it might, the option of proving in the 
bankruptcy) , a right of preference in respect of certain Crown debts. 
But, while we should hesitate to draw the former inference, we think 
that the language of the two sections referred to affords strong argument 
in support of the view that no such prerogative was known to the 
Legislature. If it had been known, it is singular that, without words 
expressly taking it away, provisions should have been inserted conferring 
a new optional right less beneficial than that already existing. 

For all these reasons, we are of opinion that there is no such 
prerogative right as contended for, and that the Attorney-General's 
application fails as to the larger sum. 

It is important, however, to point out that this conclusion is in no 
way inconsistent with the decisions cited to us, showing that in the 
winding up of a company Crown debts have priority. In a winding 
up, there is no transfer of property from the company until actual sale. 
The Companies Acts do not bind the Crown, and there is, consequently, 
nothing to interfere with the operation of the Crown's right to recover 
Crown debts owing by the company, by process of law, in priority to 
debts due to subjects. 

With regard to the claim for £1 4s. 4d., it is not disputed that it is 
an assessment within the meaning of s. 148 of The Imolvermj Act. 
The Crown is, therefore, entitled to preference under that section in 
respect of it, upon proof being made in the ordinary way. There will, 
therefore, be no order on the motion, except that the trustee will have 
his costs out of the estate. 

Solicitors for the trustee : Flower, Driiry d Hart. 

Solicitor for the Crown : J. Howard Gill, Crown Solicitor. 
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REGINA V. CRAINE. 

Criminal law — Trial — Atheist Juror — Disqualification. 

Held, that a jaror who has no religious belief is not competent to serve as a juror, 
and that his name must be removed from the panel. 

Trial of William Henry Craine for a rape. 

A juror being called objected to be sworn. In answer to questions 
pat by the learned judge, he stated that he had no religious belief 
whatever, but was willing to pledge himself in any words the Court 
might think fit, to give a verdict according to the truth. 

Chubb J. : The 7th section of the principal Jnrif Act requires notice 
of the jury lists to be affixed on the door of every church, chapel, and 
place of religious worship in the jury district. This implies that 
jurors attend places of religious worship and presumably have a 
religious belief. The form of jurors' oath " So help you God," given 
in TIte OatJis Act, s. 22, and of affirmations (ss. 17, 18, 19), clearly 
apply only to persons having a religious belief. The Oaths Act 
Amemlment Acts of 1876 and 1884 can only be applied to interpreters 
and witnesses. On these grounds I think the juror is not competent. 
I am further confirmed in my view by the fact that an Imperial Statute 
(51 and 52 Vic. c. 46) was passed in 1888, which has not yet been 
adopted in Queensland, by which persons who have no religious belief 
may, " in all places, and for all purposes," make affirmations, " omitting 
any words of imprecation or calling to witness ; '* so that in England 
an atheist may now serve on a jury, but not in Queensland as the law 
stands at present. I decide, therefore, that the juror being admittedly 
an atheist, is not competent to serve on the jury, and I direct the 
sheriff to remove his name from the panel. 



lOth May. 
Chubb J. 



Chubb J. 



REGINA V. ROYS. 

Criminal law — Carnally knowing girl under twelve — Attempt — 
Indecent assault — 55 Vic, No, 24, ss. 4, 6', 10 — Corroboration. 

BeJd, that the fact that the child assaulted was found shortly after the committal 
of the offence to be suffering from a disease which might be either of a venereal 
or of an innocent character, was not a corroboration in some material particular 
as required by the Statute. 



1898. 
nth May. 

Chubb J. 
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Reoina v. Roys. Trial of George Houghan Roys for carnally knowing a girl under 
twelve. 

It appeared from the evidence that the offence was committed on the 
26th November, 1897, upon a child aged ten years. Stains were first 
noticed on the child's underclothing about the 4th December, followed 
in a day or two by a discharge. On the 11th December, the child was 
examined by a legally qualified medical practitioner. His evidence 
was that the child was suffering from a purulent discharge presenting 
the same characteristics as those of gonorrhoea, but he could not say 
that it was gonorrhoea ; that children get purulent discharges from ill 
health, which it is impossible to distinguish from gonorrhoea. On the 
15th December, he examined the prisoner and found him to be sufFeriDg 
from undoubted gonorrhoea ; that the disease develops in a male in four 
to five days, and under eight days, unless in very exceptional cases. 
At the close of the case for the Crown, Pershe, for the prisoner, 
submitted that there was no corroborative evidence to go to the jury. 
Chubb J Chubb J. : I am of opinion that there is no corroborative evidence of 

the felony charged, or of the attempt, to go to the jury. The only 
corroborative evidence relied upon by the Crown is the discharge from 
which the child was suffering. It is consistent with the evidence that 
the discharge may have been of a perfectly natural and innocent 
character, and as the professional witness declined to say positively 
what it was, I do not think it ought to be left to a jury, who are not 
specialists, to determine the nature of a disease which a skilful 
practitioner says he cannot diagnose. 

Solicitor for the prisoner : H, Persh\ Charters Towers. 



18«>8. 
nth Ma If. 

ihuhh J. 



REGINA r. LANG AND MURPHY. 

("rimifuil law — Cattle sttdlimj — 29 Vic, Xo. 6, s. 10 — Animus 
t'urandi — Intnition. 

L., a slaughterman (servant to A, a butcher), drove a cow belonging to B. into A.'s 
yard, assisted by M., and directed C (another servant of A.) to kill it. C. 
killed, skinned, and cut up the animal, placing the skin and horns in his 
master's hide house, and the body in his master's boiling-down pot, where it 
was cooked and afterwards given to A.'s pigs for food. A. knew nothing of the 
transaction. 

Hfld, that there was evidence of stealing against both L. and M. to go to the jury. 

Trial of William Abraham Lang and Martin Murphy for cattle 
stealing. 
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Evidence of the facts vstated in the head note havinj^ been adduced 
by the Crown : 

MacnniujhUm and Milt'uni for the prisoners, submitted that there was 
no e\idence of steahng to go to the jury, there being no evidence of 
an " ani$nus furandiy" or that the act was done '* huri aumn,"' They 
cited: IL v. Cnhhaije (R. k K 292), /;. v. Morjitt (R. it R. 307), /;. v. 
Vrintt (I Den. 198), R. v. llivhanU (1 C. it K. 532), H, v. Ihrrinn (11 
Cox. 298). 

Chubb J. : On the authorities I shall submit the case to the jury, 
but I will save the point if you desire it. 

At the request of counsel for the prisoners, the question was 
reserved. 

Chlbb J. (in summingup to the jury) : *' Theft," as defined by Stephen 
J., in his Digest of the Criminal Law, article 295, is ** the act 
of dealing from any motive whatever, unlawfully and without 

claim of right, with anything capable of being stolen 

with the intention of permanently converting that thing to the 
use of any person other than the general or special owner 
thereof." Keeping this definition in mind, if the jury are of opinion 
that the prisoners took the animal, and caused it to be killed and dealt 
with, as proved, with the fraudulent intention of permanently depriving 
the owner of it, without his consent, either for some benefit to them- 
ifelves, or for the benefit of the prisoner Lang's master, they are guilty 
of stealing. 

The prisoners were acquitted. 



li£UINA r. LAN(r 

AND Murphy. 



Chubb J. 



REGINA r. WARDELL. 

iyiiuinnl Imv — Trial — Practice — ChaUewjc of' jurors -Order to 

stand htj, 

held (following R. v. Freeman, i) Q.L.J. 281), tliat the time durinj^ the empanelling 
of a jury at which the Crown shall show cause of challenge is in the discretion 
of the Court. 

U. V. Sfunc (B.C.K. 3rd June, 1H85) not foDowed. 

Trial of Bernard Waddell for maliciously killing five horses. 

When the panel of jurors had been gone through twice, seven jurors 
only bad been sworn, the prisoner's advocate having peremptorily 
challenged nine jurors. The other jurors, fifteen in number, had been 
ordered to stand by. The first of these jurors was then again called, 
and the Crown asked that he be ordered to stand by. 

D 



1898. 
19th May. 

Chuhh J. 
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Rkoina 

V. 

Wardell. 



Chubb J. 



Selwyn-Smith, advocate for the prisoner : The Crown must now show 
cause of challenge. This is the third time of calling the panel. 

Chubb J. : This point has been determined in B. v. Freeman |6 
Q.L.J. 281) by Griffith C.J., but I am aware of a decision to the 
contrary by Harding J., viz. : IL v. Sfutw (B.C.R. 8rd June, 1885) not 
reported. I must now decide between the two. 

M aciunujhton (amicus curur } : It is the invariable practice of Cooptr 
J. to require the Crown to show cause of challenge on the third calling 
over. 

Chubb J. : I have had occasion before now to consider this point, 
and my opinion has always been the same as that expressed by the 
learned Chief Justice in R. v. Freeman^ and notwithstanding /i. v. 
Shaw, I have always followed Mansell \\ The Queen (D. & B. 375). 
The authorities are collated in Archbold 21st Ed. 170-2. The panel 
must be exhausted before the Crown can be compelled to show cause of 
challenge — that is, it must appear that a full jury cannot be obtained 
if the Crown is allowed to stand by peremptorily, so that the " inquest 
would remain untaken." This is in the discretion of the Court, according 
to the usual practice of the Court. Further, the prisoner has not 
exhausted all his challenges, and he is bound to show all his causes of 
objection before the Crown can be called upon to show cause of 
challenge. The juror must stand by. 

The third calling over of the panel was then completed, the Crown 
directing eleven jurors to stand by, and three jurors being sworn. Nine 
jurors remaining, the panel was called over a fourth time, and two 
jurors sworn, which completed the jury — none being challenged or 
ordered to stand by. 

At the request of Si'lirifn-Shuth, the questions were reser\'ed : 

1. Whether, on the third calling over, the jurors w^ere rightly ordered 
to stand by. 

2. Whether the fourth calling over was rightly allowed. 
The prisoner was acquitted. 

Solicitor for prisoner : C, Selicyn- Smithy Townsville. 
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i^f BUNDABERG PERMANENT BUILDING AND INVESTMENT 

SOCIETY. LTD. .^Haj,. 



11th May. 
Gntfith CJ. 



Company — Build intj Society — Vnreyistered association — Petition to 
trind up society retfistered under Friendly SiH'ieties Act of 1876 {40 
r*V-., So. IS) — Jurisdiction of < curt umlcr s. 193 of The Companies 
Act, 1863 (27 Vic, Xo.4j, 

The B. Building Society was registered under The Friendly Societies Act of 1876, 

but not under The Building Societies Act of Hi66. On the hearing of a petition 

by a creditor for an order to wind up the Society, 
Held, that the Society was an unregistered association within the meaning of s. 198 

of The Companiet Act IHSS, and that the Court has therefore jurisdiction to 

make a winding-up order. 

Petition by Wm. Kelly for the winding up of the Bundaberg 
Permanent Building and Investment Society. 

All the facts appear in the judgment. 

Liiley, for the petitioner : The company is an unregistered 
association within the meanmg of s. 198 of The Companies Act, 1863, 
and the petitioner is entitled to relief in the form in which he now 
seeks it. He cited lie Independent ProtestaM Loan Fuml Society, Kv 
l^arte Morton (1895, Ir. R. Ch. 1), Building Societies Act of 1886, s. 37 (4), 
Re St. Georyes Benejit Buildiny Society (27 L.J. Ch. 96), Emden (2 
Ed.) 88 (86), Sandersons Patents Association (L.R. 12 Eq. 188), 
Midlmid Counties Benejit Buildiny Society (88 L.J. Ch. 520, 789). 

Lukin, for the company : S. 198 does not apply to societies 
registered under The Friendly Societies Act, and the petition should be 
dismissed. He cited lie \\ est Londmi and General Permanent Benefit 
Buildiny Society (1894, 2 Ch. 85.S), Be Sunderland Buildiny Society 
(21 Q.B.D. 849), BuUding Societies Act of 1886, ss. 2, 26. 

C.A.V. 11th May. 

Griffith C.J. : It is not disputed that the petitioner is a creditor of Griffith C.J. 
the society, or that all the necessary conditions exist to entitle him to 
a winding-up order ex delnto justitiw, if the Court has jurisdiction to 
make the order. The society was registered under The Friendly 
>^ocieties Act of 1876, but not under The Buildiny Societies Act of 1886, 
and is now to be deemed to be registered under The Friendly Societies 
Act of 2894, by which special provision is made for the winding 
up of societies registered under it by the award of the Attorney- 
General (s. 23, subsec. 8). 

The petitioner contends that the society is an unregistered association 
or company within the meaning of s. 198 of The Companies Act, 1863. 
For the society, it is contended that this section does not apply to 
i^ieties registered under The Friendly Saciities Acts. In the case of 
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Re BrxDABKRo 
Permanent 

Building ani> 
Invebtmest 

Society, Ltd. 

Griffith C.J. 



The St, George" s IhiUdimj Sotietij (4 Drew. 154), it was held by 
Kindersley V.C. that a building society certified under the Acts 6 and 
7 William IV., c. 82, was within the words of the first section of Ti^* 
Winilimj-up Act nf 1849 (12 and 18 Vic, c. 108), which provided that 
The WimUmj-np Act of 1848 (11 and 12 Vic, c. 45) should applj to 
" all partnerships, associations and companies whereof the partners 
are not less than seven in number, whether incorporated or unincor- 
porated . . . other than and except railway companies incorporate 
by Act of Parliament." These words are substantially the same ^ 
those of s. 198 of The iowpatties Act, The Act 6 and 7 William IV., 
c 82, which provided for the regulation of building societies, incor- 
porated the provisions of the Act 10 Geo. IV., c. 56, which consolidated 
the law relating to friendly societies, and included provisions for the 
voluntary dissolution of societies. [ think that the present case falls 
within the authority of that just cited, which, so far as I know, has 
never been doubted or dissented from. Indeed, apart from authority, 
I do not see any sufficient reason for restricting the general words of 
s. 198. The provisions for dissolution of The Friendhj Societies Act 
of 1894 offer no relief to a creditor seeking to enforce payment of 
his debt from an insolvent society, and do not, in my opinion, indicate 
that the Legislature intended that creditors of such societies should 
not be entitled to the ordinary remedies for enforcing payment of debts. 
This conclusion is, perhaps, confirmed by the provision of s. 28 of the 
Act of 1894, which allows a registered society such as this to convert 
itself into a company under the Act of 1863, thus indicating that it it 
a company capable of registration, although unregistered. 

I hold, therefore, that the society is an unregistered association 
within the meaning of s. 198, and that the Court has jurisdiction to 
make a winding-up order. 

Solicitors for petitioner : BernayH ti- ihhorne^ for Hamilton d- Panne, 
Bundaberg. 

Solicitors for respondent : in mack y Xicul Robimon it Fo,r, for Poirers 
li Thurhiirnf Bundaberg. 



1808. 
,'jrii June. 



lie GANNON, Kr parte DAVIS. 



Ihmatio mortis causti- 



-dift Inj (If/intf person of moneys in Government 
Sacinys Bank. 



(h-ijfith (.J. G. on his doathbed, 'n contemplation of his death, signed an order for the with- 
drawiil of a sum of money lying to his credit in a branch of the Govern- 
ment Savings Bank, and also an order directing the officer in charge of the 
branch bank to pay the same to \V. He then handed these documents 
to \V., and diret-ted him to obtain the money, and, after payment 
thereout of his debts, to divide the residue between himself and G.*8 father. 
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The execution of the documents and the direction to W. took place in the Re Gannon 
presence of witnesses. W., while G. was still alive, left the order for with- -£j? parte Davis. 
drawal and the authority to himself to receive the money at the branch 
bank, but, before the payment of the money was authorised by the Treasuiy, 
6. died, and the Treasury thereupon refused to pay the amount, except to G. 's 
legal personal representatives. 
Held, that the gift to W. was valid as a donatio mortis cauita. 

Petition under s. 50 of The Intestanj Act of 1877 by G. E. Davis, 
trustee of the insolvent estate of Stephen Wall, for an order directing 
the Curator of Estates to pay him certain moneys held by him 
as part of the intestate estate of Stephen Gannon, deceased. 

Gannon, on his deathbed at Croydon, in contemplation of his death, 
signed an order for the withdrawal of a sum of money lying to his 
credit in the Government Savings Bank at that town, and also an 
order directing the officer in charge of the local branch of the bank to 
pay the money to Wall. He then handed these documents to Wall, 
and directed him to obtain the money, and, after payment thereout of 
his (Gannon's) debts, to divide the residue between himself and 
Gannon's father. The execution of the documents and the direction 
to W. took place in the presence of witnesses. While G. still lived, 
W. handed the order for withdrawal and the authority for the payment 
of the money to the Government Savings Bank officer at Croydon, but 
found it would be necessary for him to wait for the authority of the 
Treasury at Brisbane before the Croydon officer could pay over the 
amount. Before the authority to pay reached the Croydon office (the 
communication between the Treasury and that office being by telegram), 
G. died, and the Treasury then refused to pay the money except to 
G.'s legal personal representatives. G. died intestate, and the Curator 
took possession of his estate. Wall became insolvent, and his trustee 
now sought to enforce his claim against the estate held by the Curator. 
The fund formed the whole of the estate. 

Wonlvockf for the petitioner : The order given by deceased operated 
as a gift to W^all. The deceased did everything to complete his gift. 
He cited Cuvrun v. Karanngh (7 V.L.R. (L.) 21), Hewitt v. Kaye (L.R. 
6Eq. 198), Bromley v. lUmton {lb, 275), lie Ikak (L.R. 13 Eq. 489), 
llolU V. Vearce (5 Ch.D. 780), lie DiUon, Dnffin v. Dutlin (6 T.L.R. 
204, 44 Ch.D. 76), Cainv, Moon (1896, 2 Q.B. 283), Sheedy v. Roach 
(26 Am. R. 680, (Mass.) 1878), Cunis v. Portland iSavinya Bank (62 
Am. Rep. 760 (Maine) 1886.) 

Chambersj for the Curator, to submit to the order of the Court. 

Griffith C.J. : I think this is the first case of the kind in Queens- Griffith C.J. 
land. A donatio mortia camd is a gift made by a person who supposes 
himself to be about to die. It is intended to have effect in the event 
of his death, and the gift must be completed by actual delivery, so 
far as the subject matter of the gift is capable of being delivered. 
Now, it is settled that a deposit in a bank may be made the subject 
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Re Gas3503k. 
£x partf Datis. 

Griffith C.J. 
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of such a uift. tmd that it i> etfeclually made bv the handing 
over of a deposit- not t- eviienciui: the depositor's title. It is 
also settled that a bill of exchanire may be made the subject of 
such a gift. I am of opinion that, under the regulations of the 
Government Saviiiirs Bank of yuetrnsland, a Savings Bank deposit pass- 
book is in the nature of a deposit note, and I think that the deposit 
itself may be made the subject of a >'h'H,it'u> umrtU chumi. In the present 
case, the dying man dul all that was possible for him to do to give the 
money to the object of hi.^ Ij< unty. There is no dispute about the 
facts. He hau«led to him the Sa\ings Bank pass-book, the notice of 
withdrawal, which wa^ re«]uired by tiie regulations, for the whole 
amotmt, and he handed hiui an authority to receive the money from the 
bank. In my opinion, that was a complete th'natw uwrtU ciiH4id, Cases 
were referred to showing that a gift of a chet^ue is not a valid ihnuai" 
mortia causa. But I am of opinion that the analogy, in the present ease, is 
rather to the gift of a bill of exchange than to the gift of a cheque, 
because the transaction which took place in Croydon had to be communi- 
cated to persons a thour-and miles away before it could be acted upon. The 
analogy to a bill of exchange, in point of fact, is almost complete. I 
think that the gift was valid. It has been so decided in seven 
American States, all of them States in which the courts enjoy a high 
reputation. I have no hesitation in coming to the same conclusion. 
The circumstance that the gift Avas coupled with a trust is immaterial. 
The Curator might, perhaps, have been justitied in paying over the 
whole amount to the petitioner. But it has been recently settled 
that a person himself a trustee of money in his hands which 
really belongs to one person, although another person has a legal 
right to receive it, is not bound to pay it ov^^r to any person but the 
beneficial owner. The order will be to pay the costs of both parties 
out of the estate, and to pay one-half of the balance to the petitioner. 

Wonhnch : The jviitioner having been entitled to the money all along 
ought to receive his half without any deduction of costs. 

Clutmbers: The apportionment of the costs in that way should not 
be allowed. 

Gru-fitu C.J. : The costs of both parties will l)epaid out of the fund. 

Solicitor for petitioner: J. U. G(iii\, for Bmr d- iioyton, Croydon. 

Solicitors for respondent : Cluunlursy Bnicf d- McXab. 
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Re NORLEY, He THARGOMINDAH, In re ARMYTAGE'S 

APPEAL. jg,g 

Crown Lands Act of 1884: (48 Vic,, No, 28), ss, 21, 23 — Pastoral July, 

re)its — Second period — Method of assessment — Appeal from lAind ^ ', 
Board, 

Held^ that the rent payable for the second period by a pastoral lessee should be ten 
per cent, of the probable nett income derived from the holding under capable 
management by a reasonably prudent and experienced grazier, putting the 
land to the most profitable use then available, after a proper and reasonable 
expenditure of money in improvements and stock, and after selling the produce 
to the best advantage. 

Od an appeal from an assessment of rent by the Land Board, evidence should be 
given of the state of affairs at the date of the finding of the Land Board, and 
not at the date of the appeal. 

Appeal from the decision of the Land Board, fixing the rent of 
Norley and Thargomindah runs at 19s. and 19s. per square mile 
respectively. 

The appeal came on for hearing hefore His Honour Mr. Justice 
Cooper, and two assessors — Mr John Leahy, M L.A., appointed by 
the appellants, and Mr. George Phillips, appointed by the Crown. 

By consent, the appeals in respect of both holdings were heard 
together. 

All the facts appear sufficiently from the judgment of the learned 
Judge. 

Fetz and Hart for the appellants. 

E. Lilley, Wilson, and Bell for the respondents. 

During the hearing, Feez submitted that evidence should be given of 
the state of the runs at time when assessment should, under the Act, 
have been made. 

Ulleij : The Court should confine itself to the state of affairs as they 
were at the time of the hearing by the Land Board. 

CoopfiB J. : That is the proper course to follow. 

After taking evidence and hearing counsel the Court reserved 
judgment. 
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Re Thaboo- 27th July, 1898. 

Re NoBLKY CoopEB, J. : Now, these are appeals from the decision of the Land 

In re Abmytaok'b Board, made, I underBtand, in Octoher last. The appeal is given bv 
Appkal. 
s. 21 of the Act of 1884, and it is enacted there that an appeal tMl 

Ck)oper J. be in the nature of a re-hearing, and it shall be heard and determined 
by a single Judge, but the Judge shall, if required by either party, 
call in the aid of two assessors specially qualified, and shall hear and 
determine the matter with the assistance of such assessors. Well, 
that has been done in this ease, and these appeals have been heard 
before myself sitting with two assessors ; and I wish now to express 
my acknowledgment to the assessors for the very valuable and willing 
assistance which they have given me. It has helped me through a 
novel duty, which I confess I looked forward to at the beginning with 
some misgivings. 

Now, these appeals are re-hearings, and it is my duty, having 
had the assistance of the assessors, to fix the rent which I think 
ought to be paid by the lessees to the Crown. The method of 
determining the rent is set out in s. 30 of the Act of 1884, and it n 
important, in the first place, to notice that it is rent which the 
section deals with. Now, rent is something which issues from the 
land, and ought to be determined by, and ought to have a definite 
proportion to, the capital value of the thing leased. Bent, I appre- 
hend, is usually determined in that way. It bears a definite proportion 
to the capital value of the thing leased. If, then, we could ascertain 
readily the capital value of the property which is leased to these 
tenants, we should have very little difficulty indeed in deciding whit 
the rent ought to be. But it is an exceedingly difficult thing to find 
out what is the capital value of such property in Queensland. One 
method of doing it, and it has struck me as the readiest and most 
convenient method, is to find out what can be made out of the property 
as income. It is clear that the Act intended the value of the holding 
to be taken into consideration, because it enacts that with respect to 
the rent for the second and third periods of five years the relative 
value of the holding at the time of assessment, as compared with the 
value at the time of the commencement, of the lease must be regarded. 
I have been asked to state definitely a rule for guidance in ascertaining 
what ought to be the rent in cases of this kind ; and I think that this 
is the rule which ought to be followed : — Ascertain what net annual 
income ought to be made from the holding under capable manage- 
ment by a reasonably prudent and experienced grazier putting the 
land to the most profitable use after a proper and reasonable expendi- 
ture of money in improvements and stock, and after selling the produce 
of the holding to the best advantage. Now, this estimate has to he 
made, regard being had to the quality and fitness of the land for graz- 
ing purposes ; the number of stock which it may reasonably be expected 
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to cany in an average season, with a proper and reasonable expendi- J<^ THAnao- 
ture of money on improvements ; the distance from railway and water 7^^ Noulky, 
carriage ; the natural supply of water and the facilities for storing and ^'* ''^ A.BinrTAOK'b 

raising water ; and the relative value of the holding at the time of the 

assessment as compared with its value at the time of the commence- 
ment of the lease, omitting from consideration any increment in value 
attributable to improvements. That is the first branch of the rule, 
which, I think, ought to guide the Board, and which I lay down for 
my own guidance. Now, it perhaps requires a little explanation. 
Putting the land to the most profitable use ? I do not mean by that 
that we are to find out whether or not the land should be turned into a 
wool station, or, as it has been suggested, into an ostrich farm, a camel 
breeding station, or a place in which you are to breed angora goats. 
Such inquiries are not necessary to be made, but the land has to be 
put to the most profitable use under the circumstances which obtain 
in Queensland at the time. Then, '^ after a proper and reasonable 
expenditure of money in improvements and stock " — that, of course, 
requires no explanation — *' and after selling the produce of the holding 
to the best advantage.*' Now, it will be noticed that the section deals 
with the subject of the proximity to railway and water carriage, and 
the proximity of the holding in question to profitable markets has 
been continually insisted upon by the Crown. A great deal of time 
was taken up in examining witnesses on that point. Now, markets 
cannot be a trustworthy factor in the calculation unless we know the 
current rates. It is true that current rates are not specifically 
mentioned, but it is clear to me that, if they are not denoted, they are 
comioted by it, or, in other words, included in it by necessary impli- 
cation. By current rates I do not mean necessarily or solely the 
actual price of stock and produce on the very day of the assessment, 
but the prices ruling for a season, making reasonable allowances foi 
probable fluctuations. The evidence in this case shows a probable 
upward tendency. 

Now, I adopt Mr. Woodbine's scheme for estimating the 
allowances for interest on capital and improvements, because I think 
it is fair, and because it appears to have had the approval of the 
Government. It was a scheme put forward by one of the witnesses 
for the Grown, which commended itself to me as a perfectly fair one. 
Now, the proportion of nett income which should be paid to the Crown 
is variously estimated by their own witnesses at from 10 per cent, to 
20 per cent. I may say that one of the assessors, Mr. Leahy, is of 
opinion that it ought to be from 20 per cent, to 88 per cent., a much 
bigber estimate than has been given by any of the witnesses for the 
Crown. He thinks that, under certain exceedingly favourable circum- 
stances, 88 per cent, would not be too high. I neither assent to, nor 
dissent from, that \iew. I prefer to reserve my opinion until such an 
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^ Thaego- exceptional case arises. For the purpose of this appeal. I adopt the 

JU XoBLCT, view most favourahle for the Crown — that is to say, the most favour- 

^" ^' t^i^l^^'* *^^ ^^^ ^^*^ ^"^ h^n taken by any of their witnesses. Now, the 

second branch of the rule will be, having ascertained the nett income 

in this manner, allow 20 per cent, to the Crown as rent, subject to the 
following condition : If this allowance does not exceed the amount 
produced by an assessment of 10s. per square mile, then the rent h&s 
to be 10s. per square mile ; if it exceeds 90s. a square mile, the rest 
has to be 90s. And now, applying these principles to the appeals 
before me, I have come to a definite conclusion. I am clearly ot 
opinion that neither of these two runs is capable of carrying, in average 
seasons, more than 9 head of cattle per square mile, or the equivalent 
of about from 50 to 54 sheep. Now, making a reasonable allowance 
for a probable upward tendency in values, the nett income which will 
be derivable from either of these runs does not, in my opinion, amount 
to a sum 20 per cent, of which would reach the limit of lOs. a square 
mile. I may say that in that view I have the cordial support of the 
assessor, Mr. Leahy. I am desired by Mr. Phillips, the other assessor, 
to say that he does not agree with that view ; that he has been 
impressed by the argument that the lessee voluntarily has paid Ids. or 
14s. a mile for similar country under a tenancy which is practically a 
tenancy at will ; and that his opinion is that the Crown ought to 
receive a rent of £1 per square mile for Thargomindah, and 18s. per 
square mile for Norley. The result will be that the appeal is allowed, 
and the rent is reduced on both these runs from 19s. to 10s. per square 
mile. There will be no order as to costs. 
Solicitor for the appellant : R. J. Levper, 
Solicitor for the Crown : J, Howard Gillj Crown Soliritor. 
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POULISEN c, N013BS. 

1898. 
De:ferted yViies ami Childrm Act, 1840 f4 Vic., Xo. 5> sa. 2, 7, 8 '^ndAuyuH, 

— Maintenance — Ability to maintain. Miller D.C.J, 

In order to ground an order for maintenance under The Deserted Wives and 
ChUdrtn Act^ 1840, it is not necessary to show that the person against whom 
the order is sought is possessed of actual means, or is in receipt of wages or 
other income, but it is sufficient to show that he has the capacity and 
opportunity, if he so wish, to obtain such means or income. 

Appeal to Mr. District Court Judge Miller from the decision of the 
Police Magistrate at Rockhampton, whereby the defendant was ordered 
k) pay 7s. 6d. per week for twelve months towards the maintenance 
of his illegitimate child, and to find a surety for the amount of such 
payment, upon the grounds that there was no evidence of the defen- 
dant's ability to maintain or contribute to the maintenance of the 
child, and that the order was against the evidence and the weight of 
evidence. 

The evidence before the Police Magistrate showed that the defen- 
dant was a labouring man twenty-three years of age, and able to do 
hard work, but was not, at the time of the order appealed from, in 
employment, but was living with his father. Evidence was also given 
that at the date of the order labouring work was obtainable in 
Rockhampton, where the defendant resided. 

Pattuton (solicitor) for the appellant : The words ** ability to main- 
tain," in The Deserted Wires and Children's Act, 184:0, have reference 
solely to actual means or income or salary, and it is admitted that at 
the date of the order the defendant was not in the receipt of any 
income or salary, nor had he any means. That being so, he could 
not be ordered to contribute towards the maintenance of the child, and 
the magistrate's order should be set aside. He cited Hickey v. 
liiiKjeUtein (Courier, 10th April, 1896), llaranni v. Robimon (7 Q.L.J. 
131), Coleman v. (Overseers of Birmmijhain (6 Q.B.D. 615), Lyde v. 
B(miard (2 Sm. L.C. 55). 

Kavanayh (solicitor) for respondent ; The word ability in s. 7 and 8 
of the Act comprises the quality or state of having the power to per- 
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i-.,^ P^ 1€D as p- H>2j, 

:r p.c«r=.i!aL is ahaolaielj in 

'^. .. . • . . c - ^ ;. :. ^< -.. I. ^ - .^;l:^s \Lkr::LL. ±»th Ed. 687). 

V:>: ;.ui.,' '•.'*> r-j*; ^..^..-r T.l-ri.^^: •:: Hjc .ie^dCviazi*'^ ability and 

v;. ;/,••- ..'. ;^. v. ,vu.i: -^.. .^.. .-.:l:, xSi h^ T-ri:--; L.as( stand. 

i' .-: ji,. • - li; / '.^ /. ..* V. u *. * ^.-r cak=e of A"«.a*-w«' T. Knm»ka^ 
*»*!» .'r:.^. '.:. v> * -p>>rt az: ori-r for Lijiii:«:iiazice, bat the Full Court 

ir >r ;y ^,A >r;;-X4ut Ij/U. : The "kfTLiajQ:, in ihe cotirse of his evidence before 

v>: P,, >> 3rrv^:;'.-:rd:fc. -j^i iLa: he jave all his earnings to his 
ijk\:^i-r, ^r. « :r«^t vheti Le W:i« oj: of work, as he vas when the order 
7ky/<!u^t iz'A^ Tk^-i ma-Je, Leiivtd with his faiher. Under such cir- 
c-.r;.>*ukr./>^, :; mi^'ht be pos:^:bIe for a man io earn £100 a daj and 
r^r.'i It Uj L,^, Lx\LhT^ and then, when a ca^ Uke this was brought 
t^jikiu<^\ L^iiif to raj that he was not working. In other words, he 
uu'/sA hij an annaity, and relieve himself of his liabilities. I am of 
opifiion that the word ** ability '* in ss. 7 and H does not reter solely to 
a<r;tiial ititfjuih or means, and I regard the authorities cited by Mr. 
Kavari;&;rh an a^rjclu^i^e. That being so, the Police Magistrate had 
ar/ipU: i:\itlhuc4: U) support his hnding, and I do not feel justified in 
djtlurbing it. The rule must be dismissed, with costs. 
fvihciu^rji for the appellant : I'aUwm ti- TyUr, 
B<ilicitor» for the respondent: Smtmrick d Kavanaijh, 



1898. THE QUEENSLAND LAW JOURNAL. 61 



Ue NORLEY RUN, ARMYTAGE, Appellant. 
Be THARGOMINDAH RUN, ARMYTAGE, Appellant. 

Crown Lands — Pustoral tenants — Rent for second period — Bule for iggs. 

assessing rent — Maximum and minimum rents — Crown ImtuIs Act ^^^ and 31$t 
Act of 1884 (48 Vic,, Xo. 28), s. 30, suhsees. 5, 4. Snd SeptetHher, 

Held (reyersing the decision of Cooper J., 9 Q.L.J. 55) that the rent payable by a Ori^thC.J. 
pastoral tenant under 8. 30 of The Crmcn Lands Act of 1S84, is to be assessed ^^'^'^ j 

at such a sum as a tenant might be reasonably expected to give for the holding, — 

having regard to the length of the tenure and all the circumstances affecting 
the land. 

Subsection 3 of s. 30 of The Crown Lands Act of 1884 applies only to the rents for 
the first period, and, therefore, the maximum and minimum rents fixed by that 
subsection do not apply to rents for the second period. 

Appeals from the decision of Cooper J. {ante p. 55), sitting with 
a<;6e8Sors, on appeal from the Land Board, whereby he assessed the 
rents payable on Norley and Thargomindah runs for the second period 
at 10s. per square mile, on the ground that the rule laid down and 
adopted by the learned Judge for assessing such rents was wrong in 
point of law. 

These were appeals by the Crown from decisions of Cooper J., 
sitting with assessors, on the hearing of appeals on the part of the 
lessee of Norley and Thargomindah runs from the assessment made 
by the Land Board, by which decision the rent payable by him was 
reduced below the assessment made by the Land Board. From 
that decision the Crown now appealed, and by consent the appeals 
▼ere heard together. 

Byrnes, A.G,,&nd Lilley (IF. F. Wilson and J. T. Bell with them) 
for the Crown. The Crown contends that the rule laid down 
by the learned Judge in the Court below for the assessment of rent 
is erroneous in point of law. The point to which he directed 
attention was what an industrious tenant could make out 
of the run. He ignored completely the doctrine of supply and 
demand — ^a doctrine, the Crown submits, of universal application 
in all matters relating to price. He was quite unimpressed 
with the evidence given as to the amount of rent voluntarily paid by 
the lessee himself for land of similar character in the neighbourhood 
beld under an occupation license. Moreover, the method now proposed 
is most fantastic, and quite incapable of universal application in 
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Re NoBLEY Run, Queensland, and was clearly never contemplated by the Legislature. 
The rule adopted by the learned Judge being thus incorrect, it follows 
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that there must be a rehearing. The correctness or fairness of the 
decision on the facts cannot be urged to the contrary. The appellant 
is entitled to have the correct rule applied to the facts. No hard and 
fast rule for assessing the rent can be laid down, except perhaps that 
the Court is to be guided by the amount which other persons engaged 
in the same industry in the neighbourhood are willing to pay. 

Fee^ (Han with him) for the respondent : The appellant does not 
admit that the learned Judge in the decision appealed from has laid 
down, as a general proposition of law, any rule for the assessment of 
the rent of pastoral holdings, and submits that the piesent appeal is 
merely from a decision on the facts, and therefore not competent for 
this Court. All the learned Judge did in this case was to accept a 
method of valuation put forward by a Crown witness, and approved 
by the Crown, and by means of that method to arrive at his decision. 
It is not contended by the Crown that the Judge should be in any way 
trammelled in his choice of a method for ascertaining the rental, and 
the criterion adopted by him was a fair and reasonable one. Without 
doubt his decision was amply justified by the evidence, and even if he 
did lay down a principle, which the respondent does not admit, the 
Court will not disturb a verdict on a question of the means employed 
to arrive at it. With respect to the evidence of rents paid by the 
tenant and his neighbours, the respondent denies that they offer any 
fair criterion of the value of the land, as practically all of them are 
holding at a loss in hope of a future rise. If the learned Judge had 
laid down the rule suggested, it should commend itself to the Court 
as being easily workable, and eminently fair to all parties concerned. 

Byrnes ^ A.G., in reply: The adoption of such a rule must end in 
absolute chaos, being utterly opposed to the ordinary understanding of 
every-day life. The true mode of valuation of property is what that 
portion of the world which is likely to use it is willing to give for it. 

C.A.V. 2nd September. 

The judgment of the Court was delivered by 

Griffith C.J. : These are appeals from two decisions of Cooper J., 
sitting with assessors, upon appeals from decisions of the Land 
Board, fixing the rent to be paid for the Thargomindah and Norley 
stations for the second period of seven years. The Board fixed the 
rent in both cases at 19s. per square mile. Cooper J. allowed the 
appeals, and fixed the rent in each case at 10s. per mile, being of 
opinion, apparently, that that amount was the lowest at which it could 
be fixed under the Act. The Crown now appeal from his decisions, on 
the ground that his judgment proceeded upon an erroneous principle. 
The learned Judge in his judgment, with a copy of which we have 
been furnished, said that he had been asked to state definitely a rule 
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for guidance in ascertaining what ought to be the rent m cases of -R* Norlby Run, 
, . , . _ _ _ _ X if • 1 , it • • ,t 1 1.1 1 X -K* Tharoomin- 

tbis kind I and proceeded : '' I think that this is the rule which ought 



to be followed. Ascertain what net annual income ought to be made 
out of the holding under capable management, by a reasonably prudent 
and experienced grazier putting the land to the most profitable use, 
after a proper and reasonable expenditure of money in improvements 
and stock, and after selling the produce of the holding to the best 
advantage." He then quoted the provisions of the fifth subsection of 
s. 30 of the Act, and proceeded : ** This is the first branch of the 
rule which I think ought to guide the Board, and which I lay down 
for my own guidance.*' After some observations as to the meaning 
of the term *' most profitable use,** the learned Judge proceeded to 
say that the proportion of net income which should be paid to the 
Crown was variously estimated by the Crown witnesses at from 10 to 
20 per cent ; that one of the assessors thought it ought to be from 
20 to 38 per cent in very favourable cases (adding that he, the learned 
Judge, neither assented to or dissenteti from this view, but reserved 
his opinion until such an exceptional case should arise), and that for 
the purposes of the present case he adopted the view most favourable 
to the Crown — that was, the most favourable view taken by their own 
witnesses. He then said that he allowed 20 per cent of the net 
income, ascertained as above stated, with a minimum of 10s. per 
mile. And being of opinion, on the evidence, that 20 per cent of 
the net income would not amount to a sum equal to 10s. per mile, he 
fixed the rent at that amount. He added that one of the assessors 
dissented from this conclusion, being impressed with the fact that the 
lessee voluntarily paid 18s. or 14s. a mile for the resumed half of the 
same station under what was practically a tenancy at will. It 
appears, therefore, that the learned Judge held as a matter of law 
that the duty of the tribunal charged with the assessment of rent 
under the Act is to ascertain, in the first place, the amount of the 
net annual profits that may reasonably be expected to be earned by 
the holding under prudent management, and then, having ascertained 
this sum, to determine the rent at an aliquot part or percentage of 
the sum so ascertained. He did not suggest that there was any 
absolute rule for determining the proper percentage or proportion, but 
apparently considered that to be a matter at large, to be determined 
bv the tribunal in the unfettered exercise of its own opinion as to 
what is fair and reasonable. It was submitted by Mr. Feez that the 
Crown at the hearing before Cooper J . practically accepted the rule 
as stated by the learned Judge, but it is manifest from the whole 
Course of the proceedings that this was not so. 

An appeal lies to this Court only as to questions of law. We 
think that the principle on which rent ought to be assessed is a 
question of law, and that we ought to deal with the present appeal 
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Re NoKLBT BuH, in the same manner as if the rent had been assessed by a jury, as if 
Re THABOOMor- i j 

the Judge had directed them to the effect of his judgment as already 
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stated, and as if a new trial were asked for on the ground of mis- 
direction. Regarded from this point of view, the learned Judge's 
direction must be taken to have been that the jury should first ascer- 
tain the net profits that might reasonably be expected to be earned 
from the station imder prudent management, and should then allow 
to the Crown for rent such a percentage of these profits as they might 
in their discretion think fair. 

It does not appear that at the hearing before Cooper J. the rule 
now contended for by the CrowTi was distinctly put forward, althoa^h 
they objected to that adopted by the learned Judge. But the Crown 
now contend that the true rule is the same as in any other case in 
which it is necessary to assess the annual value of property, and they 
say that this is a well-known and settled rule. 

Crown lands had been held under lease for many years before the 
Act of 1884 was passed, and various modes had been adopted by the 
Legislatures of New South Wales and Queensland for fixing the rents 
payable to the Crown. That Act established a judicial tribunal to 
determine the rent of runs brought under its provisions. It is to be 
noted that it was entirely optional to pastoral tenants to take 
advantage of the Act or to continue under their then existing 
tenure, under which the rent was in most cases definitely fixed ; but 
if a Crown tenant took advantage of the Act, thereby obtaining a con- 
siderable extension of his term, he submitted to its conditions, 
amongst which were that the rent should be fixed by the Land Board, 
and that for the first period of five (afterwards extended to seven) 
years, it should not be less than 10s., nor more than 90s., a mile. A 
maximum but no minimum limit was added by the Act of 1886 for 
the second and third periods. The manner in which the Board were 
to proceed in assessing the rent was defined (s. 18), and certain rules 
were laid down for their guidance (s. 80). Section 18 prescribed that 
the Board should be furnished by the Commissioner with a " valuation 
and report of and respecting the land in respect whereof the rent 
was to be paid," and that the person by whom the rent was to be 
payable should furnish them with ** a like valuation." Provision was 
then made for calling evidence, if necessary. The 80th section 
directed that the rent should be computed according to the number of 
square miles of land comprised in the lease, and further directed that 
in assessing the rent regard should be had to the following matters :— 

(a). The quality and fitness of the land for grazing purposes ; 

(b). The number of stock which it may reasonably be expecte<I 
to carry in average seasons after a proper and reasonai)le 
expenditure of money in improvements; 

(c). The distance of the holding from railway or water carriage ; 
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(d). The natural supply of water, and the facilities for the 

storage or raising of water ; and 
(e). With respect to the rent for the second and third period of 

five years the relative value of the holding at the time of the 

assessment as compared with its value at the time of the 

commencement of the lease ; 
with a proviso that in estimating the value any increment in value 
attributable to improvements should not be taken into account. 

It is important to observe that these are all rules of comparison 
which would assist the Board in comparing the value of the property 
under consideration with other properties of known or ascertained value 
that might be taken as a standard for comparison, as well as with its 
own value at the commencement of the lease. The question to be 
determined in each case is a question of value. 

The specific statement of these rules in the Act does not exclude 
the application of the general rules of law governing the assessment 
of values. Now, the proper rule for ascertaining the annual value of 
land is well settled, and we are unable, for the present purpose, to 
draw any distinction between rent and annual value. In It, 
V. Ljwer Mitton (9 B. & C. 810) (1829) the Court said: ** This 
(the annual profit or value which the subject of occupation produces) 
would be properly estimated at the rent which a tenant would give, he 
paying the poor rates and the expenses of repairs, and the other annual 
expenses necessary for making the subject of occupation productive." 
In 1836 the British Legislature defined the term '* net annual value *' 
of lands, for the purpose of Poor Rates, as " the rent at which they 
might reasonably be expected to let from year to year " subject to 
certain deductions (6 and 7 William IV., c. 96, s. 1). JnDobbsy. 
Omnd Watericorkit Canal Co. (9 App. Cas. 48), in which the question was 
as to the meaning of the words *^ annual value '' in a statute. Lord 
Bramwell, in moving the judgment of the House of Lords, expressed the 
opinion that the definition in the Act of 1886 might safely be adopted 
as a general definition of the term. 

It was objected that this rule is difficult of application. It is 
perhaps incapable of application with mathematical accuracy, but 
it is, in fact, applied every day in estimating the value of land. 
It will be observed that under this rule the measure of value 
is not what, in the opinion of the tribunal, a reasonable tenant 
ought to be willing to give, but what, as a matter of fact, the 
average tenant or intending tenant is willing to give — a matter 
which is generally as easily ascertainable, by comparison with other 
properties of similar character let at known rents, as any other ques- 
tion of value. And, as already pointed out, the Legislature has 
expressly laid down definite rules for the purpose of making that com- 
parison. All the circumstances of the case must be taken into con- 
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Re KoRLET Run, gideratioD, one of which would of course be the profits which a rea- 
sonably prudent tenant with prudent management might reasonably 
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expect to earn. The amount of these profits is the maximum possibk 
rent that any tenant would be likely to be willing to give ; for, if he 
could earn no profit, he would not be likely to take the land. But it 
is obviously impossible to define a fixed ratio between the total profits 
and the part of them which he would be willing to pay as rent. If it 
is left to the tribunal in its uncontrolled discretion to fix the propor- 
tion, the important and, indeed, the governing element — that Ls 
what men are in fact willing to give — is left out of consideration. 
Every sum necessarily bears a numerical proportion to any other, and 
that proportion, when ascertained, may be expressed in the form of i- 
percentage. But the use of the word percentage in the present con- 
nection is both irrelevant and misleading. The real question is, How 
much may a tenar t be expected to pay for the use of the land from 
which he hopes to obtain a profitable return ? This is in every case a 
question of fact, to be ascertained in the ordinary way, rememl)erin:: 
that it is the result of the tenant's retisoning, and not the reujjonin: 
itself, which is material. Some persons may be willing to pay mo^ 
than others for the same anticipated advantage, and the processe? bv 
which they estimate that advantage may vary indefinitely. 

For these reasons we are of opinion that the rule laid down h 
Cooper J. is erroneous, and that the true rule is that the rent is to bt 
assessed at such a sum as a tenant might reasonably be expected to 
give for the holding, having regard to the length of tenure and aL' 
the circumstances of the case. Any evidence bearing on this question i» 
admissible, but, as pointed out in argument, the various methods adopteJ 
by witnesses in arriving at their opinions are to be regarded rather in the 
light of tests, elicited in cross-examination, of the value of their conclu- 
sions, than as suggesting rules which ought to be followed. The question 
to be solved is, ** What is the average opinion of persons conversant with 
the business ?" to which the rent which they are in actual experience- 
found to be prepared to pay would ordinarily furnish the best answer. 

We are of opinion, also, that the Act of 1884 does not prescribe anv 
minimum rent for the second and third periods. Sub-clauses 8 and 
4 of s. 80 both provided that the rent should be determined by the 
Board. But the minimum and maximum are mentioned in sub-claiif^ 
8 only, which deals with the rent for the first period. For the other 
periods the matter was left at large, until the Act of 1886 (s. ICt 
imposed a maximum limit. 

The appeals must therefore be allowed, and the matters must be re- 
ferred back to the learned Judge for reassessment. The respondent 
must pay the costs of the appeals 

Solicitor for appellant : J. Howard Gill^ Crown Solicitor. 

Solicitors for respondent : 7». J. Leeim- and Flower, Drury d- Hurt. 
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MUNICIPALITY OF BRISBANE r. THE BRISBANE 
TRAMWAYS COMPANY, LIMITED. 

llfUes — Tramiray — Method of assessment of value of tramway for ratiny 
purposes — Valuatimi and Ratinq Act of 1890 (54 Ftc, No, 24),s. 11, 
13—lrammiys Act of 1882 (46 Vk., No. 10), s. 82. 

The value of a tramway, for the purposes of The Valuation and Bating Act of 
1890^ is the amount which a purchaser might be reasonably expected to give 
for the right of occupation possessed by the Tramway Company of the portions 
of the soil and air occupied by their rails and other apparatus, having regard 
to the use to which such an occupation might reasonably be expected to be 
put. 

Appeai. by way of special ease from the decision of the Police 
Magistrate at Brisbane disallowing an appeal by the Brisbane Tram- 
ways Company Limited against the valuation placed by the Brisbane 
Municipal Council upon their property for rating purposes. 

In this case the appellants, who were an electric tram company 
whose cars were run on rails laid in streets within the boundaries of 
the respondent municipal council, being dissatisfied with the valuation 
placed upon their ratable property by the respondents, appealed from 
that valuation to the Court of Petty Sessions at Brisbane. The 
Council claimed that the valuation should be made on the basis that 
the Tramway Company were the occupiers of those parts of the streets 
situated within the appellants' rails. On the hearing of the appeal, 
the magistrate was of opinion that the rule contained in s. 18 sub- 
sec. 1 of The Valuation and Rutiny Act, 1890 was applicable to the 
lands in and upon which the tramway was constructed, and that 
the land to be rated was, in the case of a single line of tramway, the 
land included between the outside edge of one tram rail and the outside 
edge of the other tram rail, and that double lines should be treated as 
two single lines, and disallowed the appeal. At the request of the 
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Municipality of appellants, the magistrate stated, for the consideration of the Full 

The Brisbane Court, a special case, raising the following questions of law : — 

Tramways 
Company, Ltd. 1. Whether the rule for ascertaining the valuation, contained in 

s. 13, subsec. 1, of Tfie Valuatio^i and Ratbig Act of 1890 ^ is 
applicable in estimating the value of the lands alleged to be 
occupied by the appellants as owners of the said lines of 
tramways ? 
2. Whether the property to be valued is the solid structure of the 
tramways, built into and upon the streets along which they 
respectively pass ? 
8. Whether the land to be valued is the land which the solid 
structure of the tramways actually displaces in and upon the 
streets along which the respective lines of tramway pass ? 
4. Whether the land to be valued is the strip of land having for 
length the whole length of the said lines of tramway within 
the municipality, and having for breadth, in the case of a 
double tramway line, the distance from the outside edge of 
the sleeper on one side of the street to the outside edge of the 
sleeper on the other side of the street, and, in the case of a 
single line, the length of the sleeper ? 
6. Whether the ratable value of the said lands, alleged to be 
occupied by the said lines of tramways, is to be estimated at 
£30? 
Byrnen A,G,y and Feez {Liliey and Shand with them) for the appel- 
lants. 

Untied ye and Hanlcock for the respondents. 

Byrnes A,0.: The appellants admit that a tramway is ratable pro- 
perty within the meaning of The VnltuUion and Rating Act of 1890. 
That has been expressly decided by this Court in the case of the 
Mumcijnility of Brhhane v. Tlie Metropolitan Tramway ComjHmy, 
Limited (4 Q.L.J. 110), but the Court did not in that case express any 
opinion as to the method of valuation, which is here the point at 
issue between the parties. The appellants contend that there is lg 
rule under the Bating Act now in force applicable to the case. The 
right of occupation possessed by them of the thoroughfare is not, they 
contend, *' land " within the meaning of s. 18 of the Act of 1890. 
They are merely the holders of a statutory easement. The statute 
gives them no right to the soil (s. 80). They have merely the privi- 
lege of using the street for the purposes of the Act. Their sole 
exclusive use is as regards the running of tram oars upon lines let 
into the soil. The Legislature has failed to make provision for the 
valuation of easements, which is perhaps hardly to be wondered at, 
when the paucity of easements in the colony is considered, and there- 
fore the api)ellant3 submit they are free from taxation (save under 
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clause 5 of s. 18 of the Act of 1890, which values their property at MuNiciPALmr of 
£80), until their case is met by legislation. Moreover, even the Bbisbamb 
assuming an easement to be "land,'* only unimproved values are to pJ^^JJ^^yf,, 
be taxed, and without improvements the present easement is valueless. 

Feez : The property of the appellants upon which the respondents 
seek to put a valuation is ratable, but not valuable. Without im- 
provement, which is not to be considered for rating purposes, the 
appellants' rights of occupation do not differ from those of every other 
citizen. Moreover, none of the rules laid down by the Act of 1890 
can be applied to the present case, unless it be clause 5 of s. 18. 
The respondents seek to assess the value by the application of clause 1 
of that section, in which the criterion of value is the average value of 
unimproved lands of the same quality held in fee simple in the same 
neighbourhood. It is obvious, however, that in this case there can 
be no land in the neighbourhood of the same quality. The land or 
easement held by the appellants is, as regards quality, sui generis^ and 
cannot be compared with the lands held in fee simple on either side 
of the street. " Quality " as used in that section, denotes all the 
attributes and characteristics of the land, including the nature of the 
tenure and the uses to which it may be put. No other land in the 
same neighbourhood is liable to the same restrictions of user as the 
appellants* property, and therefore of the same quality. At most the 
land can only be deemed to be covered by s. 18, clause 5, and assess- 
able at £80. 

RtuUdtje : The appellants' land or easements, as they wish to call 
it, is certainly ratable, both by statutory provision and by reason of 
the decision of this Court already referred to. No distinction can be 
drawn between their liability as holders of an easement and as occu- 
piers of the land subject to the easement, since it has been decided 
that holders of an easement are for the purposes oi rating to be 
deemed to be "occupiers." {Pimlico Tramway Co, v. Greenwich 
Vniofif L.R. 9 Q.B. 9 ; Holywell Lnion v. Halkin District Mines 
Drainage Co,y 1895 A. C. 117). The respondents do not assent 
to the contention that the appellants' case is unprovided for by the 
Act of 1890. They submit that the assessment must be made on 
the basis that the land is unoccupied land within the meaning of that 
Act. He also cited liegenVs Canal Co. v. St. Pancras (8 Q.B.D. 78). 

WooUock: The word 'Equality," in s. 18, clause 1, has reference only 
to the physical attributes of land, and is not to be construed as con- 
noting title, tenure, or the use to which land may be put, or any 
restriction upon the method of user. The correct method of assessing 
the value of any land is to compare it with other lands of known 
value in the neighbourhood of the same physical nature. The appel- 
lants' property could be valued in the same manner without difficulty. 
Farther, the appellants' occupation of the street is the dominant 
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MuNiciPALmr op occupation, the only authority above them being that of the muni- 

Brisbaxe r. . ,. mi^ 1 T t # ... 

The Brisbane cipality. They had therefore proprietary rights in the street, and 

CoM^r^D. should be taxed accordingly. 

C. A. V. 

6th September. 
The judgment of the Court was delivered by 
Griffith C.J.: In this case the Police Magistrate has valued the 
company's property, situated in the city of Brisbane, upon the supposed 
value of the superficial area between the company's rails in the streets, 
valuing that superficial area as of the same value as the freehold of 
the land abutting Hpon the streets in the same part of the city. The 
appellants object that that is not the true basis on which their pro- 
perty is to be rated, and they further contend that no rule laid doivii 
in The Vahuition and Rating Act nj' 1890 applies to the case ; and that 
consequently they could only be rated in respect of a property worth 
£80. Now, before street tramways had been invented, or at any rate 
before they had been used, it had been settled in England, where 
the rating is upon occupiers, and in proportion to the actual value 
of their occupation, that gas companies, telegraph companies, and 
water companies, were ratable in respect of their occupation of streets ; 
and that the land of which they were to be taken to be in occupation 
was the actual space in the soil occupied by their pipes or other 
apparatus, and in the case of telegraph companies, of the space in the 
air occupied by their wires. The reason for this conclusion was stated 
by Wightman J., who, in delivering the judgment of the Court of 
Queen's Bench in the case of The Qmen v. The West Middlesex Water- 
ivorks Companii (1 E. & B., at p. 720 ; 28 L.J. (M.C ), at p. 187), 
which was decided in 1859, and is quoted in the Pimlico case (L.B. 
9 Q.B. 9), said : ** In this case the first question is whether the 
company are ratable for their mains, which are laid under the surface 
of the highway, but without any freehold or leasehold interest in the 
soil thereof being vested in the company. We think they are. 
The company is in possession of the mains buried in the soil, 
and so are, de factOj in possession of the space in the soil 
which the mains fill, for a purpose beneficial to itself." That was 
settled law when The Tramways Act of 1870 was passed in England. 
Very soon after that Act was passed, the question arose whether 
tramway companies were to be deemed to be in occupation 
of a portion of the soil of the highway, on the same prin- 
ciple as gas companies and water companies ? That question 
was decided in 1873 by the Court of Queen's Bench, in Pimlico 
Traunvay Co. v. Greemvich Union (L.R. 9 Q.B. 9), when the 
Court held that they were ratable on the same principle as water 
and gas companies, and were to be deemed to be in occupation 
uf the space actually occupied by their rails, apparatus and 
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appliances — that is, the sleepers and other things of the company Municipality of 
embedded in the streets. 



Now, it is plain that that occupation is not of the whole superficial 
area within the rails. In truth, the land occupied is not to be 
measured by superficial area at all, but rather by its cubical contents, 
which are comparatively trifling. Under the English law, and under 
the law of this colony up to the year 1890, the amount of rates de- 
pended upon the annual value of the property — that is, the value of 
its beneficial occupation ; and the rule for determining the value of 
the occupation of a gas company, or a water company, or a tramway 
company, was perfectly well settled. You always assumed that there 
was a possible or hypothetical tenant who was supposed to be willing 
to pay rent for the beneficial occupation, which was the subject of the 
rate; and when the company earned its profits, or carried on its 
business by a reticulation of works extending through the districts of 
several local authorities, there was a definite rule laid down for appor- 
tioning the total amount which they had to pay between the different 
local authorities. That was settled in a series of cases beginning 
with The Qiuen v. Overseers uf MUe Knd OUl Town (10 Q.B. 208). 

The law of Queensland being substantially the same with respect to 
the basis of rating, 2'he Tramways Act of 1882 was passed. That Act 
contained a provision, on which reliance was placed by the appellants, 
which said that a company should have no right to the soil of the street in 
which they construct tramways. It was contended that that provision 
negatived, at any rate, the idea of occupation. That was the same argu- 
ment which was unsuccessfully addressed to the Court in the Pimlico 
case. The English Tramways Act of 1870 (s. 67) provided that ** The 
promotors of any tramway shall not acquire or be deemed to acquire 
any right other than that of user of any road along or across 
which they lay any tramway;" and that was the section mainly 
relied upon in the contention that the rule applicable to the 
cases o fgas works and water works did not apply to the case of 
tramways. Apart, therefore, from any other provision of the Act, 
it would appear that under the law introduced in 1882, the property 
of a tramway company would have been ratable in the same 
way as tramway companies were ratable in England, but any doubt is 
removed by the provision of s. 82, which expressly declares that 
"every tramway constructed or worked by a company or other persons 
ander the provisions of this Act, shall be deemed to be ratable property 
within the meaning of the laws in force for the time being for the 
;'ovemment of municipalities or divisions." Now, under the laws 
then in force, all occupied land was ratable ; in fast, all land was rated 
with certain exceptions, none of which would cover the case in 
question. So that under the Act of 1882 and the rating Acts then in 
force, this company would have been ratable upon the annual value of 
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Municipality of the occupation of the land or portion of the soil in the streets occu- 
Bbisbane v. . 

The Brisbane pied by their appliances. Then came the Act of 1890, which changed 

the mode of valuation, and substituted for the annual value the unim- 
proved capital value. The exceptions are the same substantially as in 
the former Act It is clear that this property does not fall within any 
of the exceptions. Now, the first rule of valuation is this : ** Except 
as hereinafter otherwise provided, the value of any ratable land shall 
be estimated at the fair average value of unimproved land of the same 
quality held in fee simple in the same neighbourhood." Now, there 
are two tests laid down in that section. First of all, the basis of com- 
parison is to be land of the same quality in the same neighbourhood, 
and all land is to be assumed to be held in fee simple for the purposes 
of comparison, whatever may be the nature of the tenure. Then the 
valuation of any particular piece of land is to be made by comparison 
with the fair average sales of other land of the same quality in the 
same neighbourhood, irrespective of any improvements that may be 
upon it. Now, the value of land ordinarily depends upon the purpose 
to which it may be reasonably put, or may reasonably be expected to 
be put, having regard to all the circumstances. The use of the word 
** unimproved ** shows that the test was not to be, as it was formerly 
under the old system, the use to which it was actually put, and the 
benefits actually derived from the use which was made of it, but the 
value of the land, considering the use to which it might be reasonably 
be expected to be put, irrespective of the use to which it was actually put. 
I take it that when the word ** quality '* is used in connection with the 
valuing of anything, it means the sum of all the characteristics which 
go to determine the use to which the subject matter can reasonably be 
expected to be put. It includes all those characteristics. Now the 
characteristics which govern the value and the use to which land may 
be reasonably be expected to be put, may be indefinitely various. In 
some cases the determining element may be the quality of the land, as 
in the case of agricultural land. In other cases the value as agricul- 
tural land may be absolutely irrelevant, or its value as agricultural 
land may be even detrimental. For instance, where the value of the 
land depends on the solidity of the foundations for the support of 
large buildings. Again, the question whether land can be built upon 
is certainly an element or characteristic in determining the use to 
which it can be put. In the case referred to by Mr. Butledge — the 
Canal case — it was held by the Court that, if it were called upon to 
determine which of two qualities of land the land in question belonged 
(the only qualities in competition being lands which were built upon 
and land which was not built upon, and the land in question being 
land that could not be built upon), that it should be valued as land 
which was not built upon. Another illustration might be given of 
ai'uiib under The Vmlxu Subdivision of TmikI Avtt which prescribes 
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that certain areas — ^for instance, land within 88 feet of the middle of a Muhicipalitt of 

Brisbane v. 
lane — shall not be built upon. That is surely one of the characteristics 

of that land which would determine 



its value. Land which is 
prohibited by law from being built upon is surely not of the same 
quality as land which is allowed to be used for any purpose. 

Applying these principles to the present case, what are the character- 
istics of the land in question ? The soil is a small line or thread of 
earth, the cubical contents of which are really not material, situated in the 
middle of the street, which cannot be used for the purposes of building, 
which cannot be used for any of the purposes to which land is ordin- 
arily put in the town, which are, in fact, available for use only for the 
purpose of carrying the appliances or apparatus of some company, 
such as a gas company or a water company, a tramway company, or, 
possibly, an electric lighting company. These are the characteristics 
of the land, and these ought to determine the quality of the land. 
That is, therefore, the test and basis of comparison. A difficulty was 
said to arise because the fair average value is the test. In the case of 
one property of unique quality, the word " average " is jmmn facie not 
an apt word, but that difficulty does not prevent the property being 
rated. Its value is to be determined in the same way as anything 
else, which, I take it, would be by ascertaining what a purchaser 
might reasonably be expected to give for it. It must be remembered 
that the value is to be ascertained irrespective of any improvements — 
that is to say, irrespective of any use to which the land is actually put, 
but having regard to the uses to which it may be reasonably be 
expected to be put, including that one. The fact that it may be used 
for that purpose may, of course, increase competition for it, and so 
increase its value, but it is not the test. 

Now, applying these principles to the present case, it seems perfectly 
easy of solution. This thread, or this small cubical portion of land, 
situated in the streets, is to be valued according to its value, having regard 
to the uses to which it may be reasonably be expected to be put — that is, 
according to the price that a purchaser might be reasonably expected to 
give for it, irrespective of the uses to which it is at present put. That sub- 
stantially comes to this : what a purchaser might reasonably be 
expected to give for the perpetual right of occupation of this portion 
of the soil, having regard to the uses that he could make of it by that 
occupation. There should be no difficulty in arriving at that amount. 
It probably woald be substantially the sum which a tramway company 
would be willing to give for the bare concession of the right to run 
tramways through the street. This makes the rule practically the 
same as if the property were a mere easement- -that is to say, the 
mere right to use the streets for this purpose. The test applied by the 
magistrate is, therefore, wrong, and the appeal must be allowed, and 
the matter remitted to him, with an expression of opinion of the Court 
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Mdnicii-auty of that the true rule of valuation is the amount which a purchaser might 
The Brisbane be reasonably expected to give for the personal right of occupation of 
Company^Ltd ^^® portions of the soil and air occupied by the rails and other 

apparatus of the appellants, having regard to the use to which such ui 

occupation may be reasonably expected to be put. And as the 
appellants are evidently substantially successful on the appeal, the 
respondents must pay the costs of the appeal. 
Solicitors for appellants : Flower^ Dniry d Ilat-t. 
Solicitors for respondents : P. Macpherson, 
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[Full Court]. 

1898. Justices — Junstiirtiim of — Bond tide claim of rhjht^Claim depend' 

5th September, 

intf upon difficult tpustion of law, 

Gntnth C.J. 
Chubb J. 

Heal J. On the hearing before justices of a charge of being unlawfully upon enclosed pre- 

mises, the defendant set up a right of entry upon the lands in question bj 
reason of a sale to him by the bailiff of the Divisional Board in which the 
land was situated of all the timber on the land, the bailiff assaming to act 
under s. 49 of The Valuation and Rating Act of 1890. It appeared on the 
evidence that prior to the offence charged the defendant had advised the 
complainant of the nature of his claim, and that the complainant had offered 
to purchase the defendant's rights with regard to the timber. The justices 
were of opinion that the defendant's claim had no legal foundation, inasmuch 
as the sale relied upon was not authorised by s. 49 of the Act of 1890, and that 
therefore their jurisdiction was not ousted, and convicted the defendant. 
Held, on a motion to quash the conviction, that without deciding as to the validity 
of the sale, the defendant's claim was such a bond fide claim of right as to 
oust the jurisdiction of the justices. 
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Motion to make absolute an order tiisi calling on W. T. Macfarlane, Kchn r. 

^ ,. ,, . , ^T"^^' -rr 1 i t RiNOELSTEIN, 

Police Magistrate, and William Kuhn, prosecutor, to show cause why Ex parte 
a conviction of Joseph Bingelstein, on a charge of being upon enclosed 
lands without lawful excuse, should not be quashed, on the ground that 
the jurisdiction of the magistrate was ousted by a hnnd fide claim of 
right on the part of the defendant. 

The defendant was charged before a Police Magistrate at Marburg 
with the above ofifence. In his defence he set up a right of entry upon 
the lands in question by reason of a sale to him by the bailiff of the 
Walloon Divisional Board, some five years before the date of the charge, 
of all the timber on the land, the then owner of the land being in 
arrears with his rates, and the bailiff selling under a distress warrant 
in an alleged exercise of the powers conferred by s. 49 of The VahMtion 
md Ratifuf Act of 1890. The evidence showed that the complainant, 
after the sale, bought the land, and the defendant in his presence 
asserted his right of entry and produced his sale note for the timber when 
complainant made him an offer, which was not accepted, for his rights as 
regards the timber, and that subsequently the defendant through his 
solicitor offered the timber for sale to the complainant. The magis- 
trate was of opinion that the sale was not authorised by the section 
relied on, and that his jurisdiction was not ousted, and convicted the 
defendant. Griffith C.J. granted an order nisi to quash the conviction 
on the point of the ouster of jurisdiction by the defendant's claim of 
right. 

IM'in moved the rule absolute. 

Mnctjrefjoi' for the complainant to show cause. The claim of a 
defendant in order to oust the jurisdiction of the magistrate must be 
one which has a legal foundation ( Hargreaves v. Diddams, L.R. 10 
Q.B. 582 ; HxidHan v. ^VUae, 83 L.J. (M.C.) 65 ; Watkins v. Major, 
L.R. 10 C.P. 662). The magistrate was of opinion that under s. 49 of 
The Xnlvuttion and Rating Act of 1890, a removal of the timber anterior 
to the sale is contemplated, and that the procedure adopted by the 
Board was wholly unwarranted. Unless this Court are of a different 
opinion upon the meaning of s. 49, they will not disturb the decision 
of the inferior Court, as the appellant will be deemed to have known 
the law as now declared. 

Further, the magistrate doubted the bond fides of the claim, having 
regard to the length of time which had elapsed since the sale. 

Lukin for the appellant. If the magistrate doubted the bond Jide-s of 
the claim he cannot have considered the evidence, which shows a long 
continued assertion of the right of entry. The magistrate cannot 
assume to himself the right to decide difficult points of law, in order to 
preserve his jurisdiction, where such a claim as the present is raised. 
The cases cited by counsel for the respondent only show at the highest 
that the magistrate may disregard claims which are absurd or patently 
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incapable of having a legal origin. Any other interpretation of the 
law as to claims of right before justices would work manifest injustice. 

Griffith C.J. : The appellant was convicted of ill^ally trespas^g 
on the enclosed land of the complainant, the circumstances being thst 
he went there claiming to remove standing timber which was his 
property, which he had bought under the distress of a Divisional 
Board, and which he desired to remove. That claim was in the nature 
of a right to go over the land of the complainant, a claim in the 
nature of a right-of-way for a specific purpose over the prosecutor's 
land. That seems to be very much in the nature of a claim of title. 
There can be no doubt that under the circumstances a man might 
honestly believe that such a right did exist. It seems to be impossible 
to doubt that at one time it did exist, and whether it has ceased to 
exist may be a question of fact, but if there is a question of fact 
governing a title, certainly a man may bona fide make a mistake. There 
seems to have been a bond fide claim of title, and it is admitted that 
that is sufficient to oust the jurisdiction of the justices. Therefore, the 
order will be made absolute, with costs. 

Chubb J. and Real J. concurred. 

Solicitors for appellant : (V Sullivan d Coogan^ Ipswich, 

Solicitors for respondent: Atthow dt McGregor^ for SummervilU^ 
IpswivK 
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/iV THE BUNDABERG PERMANENT BUILDING AND 
INVESTMENT SOCIETY (No. 1). 

JhiiUhuf Society — Vnreyiiftered company — Wimliny up — Liability of 

meuUjersi to he placed on list of amtributoneH — Pant memhera — ^ . 189S. 

^ eth, 7th and 22nd 

Mcutberg entitled to irithd ran- —Friendly SfK'ieties Act of 1867(40 September. 

Vic, Xo. IS) H. 6 f2)—Friewlly Societies Act of 1894 f58 Vic, ^^^^' Octof>er. 
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ijS, 



6. 



By the rules of a building society, formed under The Friendly Societies Act of 
1S76^ for the purposes described in s. 6 (2) of that Act, the society was to 
consist of the holders of shares of the ultimate value of £25, in respect of each 
of which 5s. per month was to be paid. As soon as the monthly subscriptions 
on a share with the accumulated profits added amounted to £25, the holder of 
the share was entitled to receive that sum from the society. Members were also 
entitled to borrow money from the society in respect of their shares and upon 
real security. When the subscription, with profits added, of a borrowing member 
made up the full amount of his loan and interest, he was entitled to a release. 
The society might also lend money to members for terms of years. Any 
member who had not obtained a loan on his shares might withdraw from the 
^40ciety on complying with certain conditions, and was then to be entitled to 
receive back the full amount of his contributions, after certain deductions, with 
interest. The management of the company was vested in directors, who were 
authorised to borrow money for the purpose of the society, but the rules gave 
them no express authority to pledge the credit of any individual members. An 
order to wind up the company having been made on a creditor's petition, the 
liquidator sought to put upon the list of contributories, inter aliog, (1), Members 
of the society whose contributions made by them as members, with accumulated 
profits, had, before the winding up amounted to £25 per share, which amount, 
however, they had not received from the society ; (2) persons who had com- 
plied with the conditions entitling them to withdraw from the society, but who 
had not received the money to which they were entitled ; and (3) all past 
members of the society. 

Hfld, per 6rif7Ith C. J., on the settlement of the list of contributories, that none 
of these persons could be settled on the list of contributories either in respect of 
loans made to the society, or of the coats of winding up, or for any other purpose. 

AnjouBNED application to settle the list of contributories on the 
winding up of the Bundaberg Permanent Building and Investment 
Society. 

All the facts appear in the judgment of the learned Chief Justice. 

Fgez for the liquidator : The list of contributories should include all 
present members, irrespective of the amount of their contributions at 
the date of the petition to wind up. Those who have paid less than 
£25 per share are at least liable for the unpaid balance, The 
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Re The Bunda- liquidator contends, however, that there is no limit to the liability of 

BERO Permanent , , rm . * i .. ^ . i i n 

Building and the present members. The term *' present members must mclude all 

iNi^ESTsoiNT^ persons who have not actually withdrawn from the company, and 

received the amounts due to them. All persons who have come short 

of that state must be kept upon the list of contributories. Notice of 

withdrawal or compliance does not extinguish membership. Nothing 

but the accomplished fact of withdrawal can do that. Further, certain 

past members must be kept on the list. The society is to be treated as 

a partnership, and all past members are liable for the debts due by the 

society when they ceased to be members. The directors of the company 

were the agents of the members, and had authority to pledge their 

individual credit. Even if that authority was limited, the past members 

are at least liable to contribute to the debts incurred for the actual 

working expenses of the society, for for that purpose, at least, the relation 

of principal and agent existed between the members and the directors. 

Both past and present members are also to be held liable to contribute 

to the costs of winding up. 

Lilley, for persons sought to be put on the list of contributories. 

ShandyioT other persons in the same position. Past members are only 

liable to contribute to the costs of winding up where it is a matter of 

adjusting rights between themselves and present members {Brett's case, 

L.R. 8 Ch. 800). The only persons who should be settled on the list of 

contributories are those who have not paid up the full amount 

of £25, and have not given notice of withdrawal. Once the member 

has placed himself in a position to receive the amount due to him 

from the company, the failure of the company to pay the amount 

cannot prejudice him. It was part of his contract that he should be 

able to withdraw, and the limit of his ability is fixed by the contract as 

set out in the rules. The members of a building society are not partners, 

and the rules of this society do not in any way authorise the directors 

to pledge the credit of the individual members, nor is there any 

evidence that any of the creditors lent money, or supplied material, for 

the working of the society, upon that supposition. 

The following authorities were cited by counsel : lie West London and 

General Permanent Beni'fit Building Society (1894, 2 Ch. 852), Lindley 

on Companies 818, Re West Riding Building Society (89 W.R. 74), 

Walton V. Edge (10 App. Cas. 88), Be Sheffield and South Yorkshire 

BuiUling Society (22 Q.B.D. 470), Re Norwich Building Society (W.N. 

(1876) 186, 280), Re Joiyit Stock Discount Co. (Fyfes Case) (L.R. 4 

Ch. 768), Re Doncaster Building Society (L.R. 4 Eq. 579), Mofat v. 

Farquhar (7 Ch.D. 791), Re Blackburn Building Society (24 Ch.D. 421), 

jRe Ambition Building Society (1896, 1 Ch. 89), Sihm v. Pearcs (44 

Ch.D. 354), Pepe v. City atid Suburban Pei^manent Builditig Society 

(1892, 2 Ch. 811), Botten v. City and Suburban Society (1895, 2 Ch. 

441), Murray v. Scott (9 App. Cas. 519), Davis on Building Societies 
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207, Lindley p. 866, Emden p 145, Varies' Case (17 Sol. J. 670), BeTwRBwuA- 
Moye V. Sparrow (22 L.T. 164), lie National Building Society (22 L.T. "* Build^^^^ 
284), Be Forsyth d Co, (1 Q.S.C.R. 170), Scratchley & Bradbrook ^^^'^^^''^^ 

(Ed. 1882) p. 5, Re Professional, Commercial and iTidustrial Building 

Simety (L.R. 6 Ch. 866), Parr v. Bradbury (1 T.L.R. 526), R^ Borough 
Commercial and Building Society (1898, 2 Ch. 242). 

C.A.V. 

12th October. 

GwFFiTH C.J. : The society was formed and registered under The 
Friendly Societies Act of 1876, and has not been registered under The 
Bvdlding Societies Act of 1886. It is therefore now to be deemed to be Griffith C.J. 
a society registered under llie Friendly Societies Act of 1894 (68 Vic, 
No 17), (see s. 6 of the last mentioned Act) and the express provisions 
of s. 22 of The Buildifig Societies Act, limiting the liability of members 
to the amount actually paid or in arrear on their shares, or due under 
mortgage, do not apply to it. The piovisions of the Acts of 1876 and 
1894 are substantially identical, so far as they are material for the 
present purpose. The society is being wound up under The Companies 
An, 1863, as an unregistered company, and it is necessary to settle the 
list of contributories. The researches of counsel and my own have not 
succeeded in finding any reported cases directly laying down the 
principle to be applied in determining the liability of the members of 
such a company in a winding-up. It is therefore necessary to have 
recourse to general principles of law. 

With respect to companies registered under the Act of 1868, the 
Legislature has laid down, in s. 87 of the Act, definite rules for ascertain- 
ing the persons who are liable to contribute to the debts of the company 
in the event of its winding-up, and the extent of their liability. Only 
members and past members can be made contributories. If the 
company is limited by shares or guarantee, the extent of the liability 
is limited to the amount unpaid on the shares or guarantee, and a 
person who has ceased to be a member for a year before the winding 
up, cannot be made a contributory under any circumstances. 

This rule is, however, not applicable to unregistered companies. 
The rule applicable to such a company is defined in s. 194 of the Act, 
which provides that, in the event of an unregistered company being 
wound up, every person shall be deemed to be a contributory 
who is liable at law or in equity to pay or contribute to the pay- 
ment of any debt or liability of the company, or to pay or contribute 
to the payment of the costs, charges, and expenses of winding up the 
company. 

The test of liability is, therefore, not present or recent membership 
but liabihty to pay or contribute to some of the purposes mentioned in 
the section. I assume for the present purpose that except in the case 
of representatives of deceased or insolvent members, membership is a 
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necessary condition of liability. It is, however, not the determining 
condition, which is liability to contribute. It becomes necessary, 
therefore, to consider the nature of this society and the nature and 
extent of the liabilities incurred by persons who became members of it. 

The society is an ordinary Building Society, formed for the purposes' 
described in s. 6 (2) of The Friendhj Sitcieties Act of 1876. The rules 
provided that ** the society shall consist of shares *' (which I suppose 
means holders of shares) of the ultimate value of £25, in respect of 
each of which a monthly subscription of 5s. was to be paid (Rules 8, 
61). As soon as the monthly subscriptions on a shsure, with accumulated 
profits added, amounted to £25, the member was entitled to receive 
that sum at once (Rule 61). Members might obtain loans from the 
society in respect of their shares and upon real security (Rule 62). Id 
this case, as soon as the subscription with profits added made up the 
full amount, he was entitled to a release (Rule 61). The society might 
also lend money to members for terms of years (Rule 63). Any 
member who had not obtained a loan on his shares might '^ withdraw 
from the society " on complying with certain conditions, and was then 
to be entitled to receive back the full amount of his contributiou'j 
(after certain deductions) with interest (Rule 94). 

At the commencement of the winding-up there were : (1.) Member 
of the society who had not paid the full amount of their shares, of 
whom some, commonly called '* investing '* or ** unadvanced * 
members, had not received any loan in respect of their shares, while 
others, called ** borrowing "or " advanced " members, had received 
such loans. It was not disputed by any of these members that they 
should be placed on the list of contributories. The extent of their 
liability to contribute does not at present arise. There were also ('i< 
persons whose contributions made by them as members of the society, 
with accumulated profits, had before the winding-up amounted to 
£25 per share, which amount, however, they had not received from 
the society ; and, (8) persons who had complied with the condition? 
entitling them to withdraw from the society, but who had not received 
the money to which they entitled. 

It was contended for the liquidator that the two last classes of persons 
were still members, and, as such, contributories. It was also contended 
thait all past members of the society were liable to contribute to the 
payment of any debts of the society due when they ceased to be 
members. 

It was further contended that the liability of all these personi> was 
unlimited to the extent of the debts for which they were liable. Thi^ 
point, however, only arises incidentally on the present occasion. 

On what principle, then, are these persons to be held liable ? The further 
question as to the nature of the debts for which they were liable, and the 
extent of their liability (if any) must depend upon the same priDciplt. 
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It was contended in argument that the liability might be based on He Tmk Bcnda- 
, - . 1- 1 1 X .• T^ . 1 -1 T • i J BVLVLQ Permanent 

the doctrine applicable to corporations. Bat a buildmg society under Buildinu and 

Tin* Friendly Societies Act uf 1876 is not a corporation. Moreover, Investment 
the individual members of a corporation are not liable for its debts, 
except so far as their liability is declared by statute. It was then 
suggested that the members incurred the liability of partners in a 
partnership. But it may, I think, be taken as settled that societies 
registered under Tlie l*rieniUy Societiea Act of 1876 are not partner- 
ships, and that the principles governing the liability of individual 
members are not those which govern the liability of partners. In 
Brounlie v. Russell (8 App. Cas. 235), the Earl of Selborne, L.C., said, 
speaking of the building society then in question : *' This is not a joint 
stock company. Still less is it a common law partnership, but it is 
a society of a special kind formed and regulated under particular Acts 
of Parliament for special purposes, A fallacy, which has pervaded 
much of the argument which has been addressed to your Lordships in 
support of the appeal is, that because the members of this society are 
associated together for a common purpose, therefore there must, in 
equity and in reason, and by implication from their contract, although 
uot in terms expressed, be a right on the part of some of the members 
to hold all the others liable in contribution to them for any loss which 
in the actual state of things they may sufier. It appears to me that 
such a result cannot be arrived at by presumptions or inferences from 
the law relating to companies of a different kind, and contracts of a 
different kind, but that we must look at this particular contract." 
In Auid v. (xldsgow Working Men's Buildimj Society (12 App. Cas. 197), 
Lord Halsbury, L.C., said (p. 201) : '* This contract between the 
parties is a contract to be judged of by the ordinary rules, and the 
society or association which has made this contract with one of its 
members is precisely in the same contractual relation with its member 
as if it was with a stranger. The association itself is what it is. It 
is not a partnership at Common Law ; it is not a joint stock company." 
(bee, also, iter Lord Herschell, L.C., in losh v. }^orth British Buildiny 
Society, 11 App. Cas. 489 at p. 498 ; Skudper Wright J .in lie West London 
"ml (reneral Beniuinent Benefit Buildiny Society, 1894, 2 Ch. 852 at 
p. 870.) 

Now it is clear that the winding up of an unregistered company 
does not create any fresh liability on the part of anyone. It only alters 
the mode of enforcing existing liabilities. I therefore asked the 
learned counsel for the liquidator to suggest how an individual 
member of the society could be made liable for its debts before a 
winding up. It was suggested that the liability might be enforced by 
scire facias. That writ was a proceeding adopted for the purposes of 
bringing upon the record a person liable upon a judgment to which he 
was not a formal party. Ordinarily, a judgment was binding only 
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ReTvEBxsKDA- upon the parties to the action, so that where provision was made, as 
Building asd ^^ often was in the early part of the century, for enabhng joint stock 
s. ^^^^i\^i\ co™P*^i®s and other associations to be sued in the name of an officer, 
with a provision expressed or implied that the individual members 
should be liable upon the judgment, some fresh steps were necessary 
before issuing execution against an individual member. At first it 
was held that this might be done by entering a suggestion upon the 
record, but it was afterwards decided that it must be done by writ of 
scire facias f Bosanquet v. Ranaford^ 2 Q.B. 972). This shows, 
certainly, that if a member of this society were liable upon a judgment 
obtained against the trustees or directors of the society, the proper 
mode of enforcing it against him would be by scire facias^ bat throws 
no light on the question of his liability. 

In the cases of building societies, to which I just now referred, except 
the last, the questions involved were wholly between members of the 
society, and no questions arose as to outside creditors. But it is clear that 
if persons are not in fact and law partners as between each other, thej 
cannot be held to be partners as against creditors who deal with them 
with the full knowledge of the terms on which they are associated 
together (see per Lord Halsbury, L.C., uhi supra). The case must, 
therefore, be dealt with on the basis that the members are jot' laile 
to creditors on the footing of being partners, and, as suuh, individuaiij 
liable for the whole of the debts of the partnership. 

It follows that the mere fact of membership of the company is not 
decisive of the liability to be placed on the list of contributories. 
Reliance was placed by the liquidator on the cases of Sihun v. Peam 
(44 Ch.D. 854) and Pepe v. City and Suburban Pennanent Buildin*} 
SociHy (1898 2 Ch. 811) which appear to decide that members who 
have given notice of withdrawal, and are entitled to withdraw and 
receive their contributions, but have not yet received them, still remain, 
for some purposes at any rate, members of the society. Whether the 
same rule would govern the case of members whose shares were fully 
paid before the commencement of the winding-up, but who had not 
demanded or received the money to which they were entitled, or not, is 
an interesting question. But as, for the reasons already stated, the fact of 
membership is not decisive of the question, these cases do not offer any 
solution of the difficulty. The individual members did not personally 
carry on the business of the society. If, therefore, they are personally 
liable, it must be on the ground that when the debts to which they are 
liable to contribute were incurred the directors were their agenis 
authorised to pledge their credit for those debts. And the doctrines to 
be applied (as stated by Wright J. in the West Lomlon Case, ubi «</'.) 
must, I think, be those regulating the relation of principal and agent. 
The authority of an agent is ordinarily a question of fact. In many 
cases the apparent scope of an agent's authority may be different from 
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fche authority actually conferred upon him by his principal, but in the ^^ Thb Bunda- 

present case no such point can arise. For, as pointed out by Lord Buildinc* and 

Blackburn in the case of Murray v. Scott (9 App. Cas. 519 at p 547), socwy^7nT^1) 

the society was formed under a statute which required its rules 

to be certified and registered, so that all who dealt with the society 

might see what the rules actually were. Consequently persons who 

dealt with the society could not say that any authority to bind the 

members, beyond what would be implied from the management, was 

given to the directors, unless it was given by the rules, which they 

ought to have examined. 

In my opinion, therefore, it is necessary, with respect to each person 
sought to be placed on the list of contributories to inquire : (1) Whether 
there is any debt still due by the society for which the directors had 
authority to pledge his individual credit ? (2) What were the limits 
of that authority ? And (8) whether his liability had been discharged 
at the date of the winding-up ? 

The authority of the directors is, as I have said, to be collected 

from the statute and the rules. In the West Ltrtuion Case (ubi sup. 

p. 570), Wright J. expressed the opinion (which, however, was not 

necessarjL for his decision) that if the assets of the society were 

in,a •ci^i.t for the payment of '* ordinary debts properly incurred 

b^ uhe diree^ors for the ordinary purposes oi the society," 

all the persons who were members when such debts were 

incurred ought to be held personally liable for them, on the ground 

that they were the principals on whose behalf the directors incurred 

the debts. In Murray v. Scott (ubi sup.) Lord Blackburn (at p. 546) 

pomted out that at common law, in the case of a partnership or 

society managed by directors, the members who gave them authority 

to incur expenses were liable as principals, and that *' unless some 

statute, or the bargain made with the person to whom the liability was 

incurred, confined their recourse to the funds of the society, inclusive of 

the amounts which the society could enforce against the shareholders, 

these members would be liable personally to the full extent of their 

means.*' After pointing out the difficulty that might arise, in the 

absence of a statute, in being able to establish as against creditors that 

their right of recourse was so confined, he proceeded : ** There is no 

provision in the Statute, that I can find, that prevents the members of 

^uch a society from being personally liable to any one who had 

a debt exigible from the society, but if the debt was contracted 

under a rule which required that the debt should only be contracted 

on the terms that the funds of the society should be liable, 

and not the persons of the members, the liability would be so limited. 

Whether any particular rule did so limit the responsibility or not was 

& question which must have depended upon the construction of the 

nile.'* The statute then under consideration was 6 and 7 Wm. IV. 



84 THE QUEENSLAND LAW JOURNAL. m 

iieTHBBuNDA- c. 82, which was substantially to the same effect as The FrienA^ 

BEBO PeBMANENT ^ • • a ^ i n^^* 

Building and Socuties Act at 187b, 

Investment j ij^ve carefully examined the rules of the society with the view of 

Society iNo« 1) ■%• 

' discovering the extent and limitation of the authority of the directors 

Griffith C.J. ^ expressed or implied in them, and I have not been able to find any 

rule which expressly authorised the directors to pledge the personal 

credit of any individual member, except themselves, to a creditor. A 

rule which purported to do so for any purpose or to any extent, 

inconsistent with the general scope and object of the society would, in 

my judgment, be ultra cirea (Murray \, Scott^ uhi sup. J. I have no 

difficulty in holding, therefore, that Rule 66, which authorises the 

directors to borrow money for the purpose of making advances, and to 

pay interest on the money so borrowed out of the funds of the society, did 

not authorise, and ought not to be construed as purporting to authorise. 

the directors to pledge the personal credit of other members for the 

money so borrowed (see the same case and West London Case, uhi sup.). 

A person lending money must be taken to have known of this 

want of authority, and cannot therefore hold the individual members 

responsible. 

It is said, however, that at any rate with respect to what are called the 
ordinary expenses of the society, the directors had authority to pledge 
the personal credit of the members. T deferred deciding this point until 
the claims of creditors had been adjudicated upon, in order that the 
question might be limited to the particular debts to the payment of 
which the fully paid or withdrawn members are sought to be made liabie. 

The adjudication on claims is not yet concluded, but it is sufficiently 
advanced to enable me to dispose of the questions which determine the 
liability to be placed on the list of contributories. The claims admitted 
are of three classes : (1) Claims in respect of loans made to the society 
under Rule 66. (2) Claims for certain incidental expenses amounting 
altogether to £44 6s. 8d., to which I will refer later. (3) Claims by 
fully paid members or members who had given notice of withdrawal, 
but had not received the money to which they were entitled. 

I have allowed the claims of these latter as against the funds of the 
society remaining after payment of the creditors properly so called. 

I have already stated my opinion that the members did not incur 
any individual liability in respect of loans. 

The claims for £44 6s, 3d. are made up as follows: (1) A debt of 
£1 19s. for stationery, incurred on 20th August, 1896 ; (2) a debt ot 
£1 2s. 6d. for printing incurred on 15th September, 1897 ; (3) a debt 
of £1 7s. for fees to an auditor due on 31st December, 1897 ; {■!) * 
debt of £18 12s 9d. due to the secretary for salary or fees for the 
months of March and April, 1898 ; (5) a sum of £11 Ss. for rent from 
December, 1897, to April, 1898 ; and (6) a debt of £4 2s. for printing 
from October, 1896, to May, 1898. 
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With respect to these debts it is contended that the persons who ^* The Bunda- 

.... BXBO PkBMANENT 

were members when the debts were respectively incurred are individu- Buildinq and 
ally liable for their payment. If this is the true rule, every person go^l^^^o^D 
who was a member on the earliest of these dates — Le.f 20th August, 
1896, ought to be put on the list of contributories, although the 
amount which they would be liable to pay would in most cases be 
infinitesimal. Still, if that is the law it must be applied, whatever 
the inconvenience and expense. 

Now, if an individual member is liable as the principal in respect of 
any of these debts on the ground that it was contracted by the directors 
as his agents, it is manifest that the creditor might have brought an 
action against him for the amount ; and, if he had not taken steps to 
bring in the other persons jointly liable with him, judgment might 
have been recovered against him alone for the whole amount. The 
question to be determined in the action would be, To whom did the 
creditor give credit? No question as to an undiscovered principal 
could arise. For the creditor knew that the directors were acting as 
agents for the society — i.e., on the present assumption, for its members 
—and the principals were therefore disclosed. What is the proper 
inference to be drawn under such circumstances ? I find it hard to 
conceive that the creditor did not give credit to the directors alone. 

1 am very strongly disposed to think that the truest analogy is to the 
case of members of a club for whom the committee of the club are 
agents, but with a limited authority, not extending to authorise them 
to pledge their personal credit. The duty of the directors is, as 
pointed out by Lord Abinger, C.B., in the Club Case {FUmyntj v. Hector, 

2 M. & W. 172 at pp. 180-181), to manage the afifairs of the society. 
The question then is, What are the afifairs of the society ? In this 
case, as in the case of a club, the directors have in their hands sub- 
scriptions. " It therefore appears" (to quote Lord Abinger's words) 
" that the members in general intended to provide a fund for the 
committee to call upon. I cannot," Lord Abinger went on, "infer 
that they intended the committee to deal upon credit, and unless you 
infer that that was the intention, how are the defendants bound ?" 

Assuming that the directors had implied authority to pledge the 
personal credit of members, the persons whose credit was so pledged 
must obviously have been those who happened to be members when 
the particular debt was incurred. And the liability, once existing, would, 
under ordinary circumstances, continue until discharged by payment. 
Such a result would, it seems to me, be quite inconsistent with the 
express provisions of the rules of the society as to the withdrawal of 
members. In Re Borowjh Commercial and Building Society (1893, 2 
Ch. 242), which was the case of a building society registered as an 
unlimited company, Vaughan W^illiams J. expressed the opinion that, 
under rules authorising the withdrawal of members, similar to those 
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now under consideration, the credit of the individual members was in 
no way pledged to creditors, and that there was consequently no 
objection to their being allowed to withdraw from the company. No 
question of the statutory liability of past members arose in the case, 
but it was contended that members could not by withdrawing discharge 
themselves from liability, and that the rules were therefore ultra rtiw, 
as being inconsistent with the scheme of the Act. The learned judge, 
without expressing any opinion whether this would have been so if 
their credit had been originally pledged to creditors, thought that, 
having regard to the rules of the company of which creditors had 
notice, they had no ground for complaint if a member withdrew in 
accordance with them. This reasoning is equally applicable to the 
present case, and I think it is sound. In order to give effect to the 
provisions of the rules of the society, it is, in my opinion, necessary to 
hold either : (1) That the directors never had any authority to pledge 
the personal credit of individual members ; or, (2) that the implied 
contract made by the individual members through their agents, the 
directors, was subject to the further implied condition that, if a member 
so liable should become entitled to withdraw from the society, the 
creditor would accept the liability of the remaining members by way of 
novation in satisfaction and discharge of his liability. A personal 
liability so qualified is hardly distinguishable from a right of recourse 
limited to the funds of the society, except so far as concerns the limits 
of the liabiHty of the members who have not entitled themselves to 
withdraw — a question which does not at present arise. 

With respect to the remuneration of the secretary and the auditor's 
fees, special provision is made by Rules 87 and 88, which are, I think, 
quite inconsistent with the notion that the members were individually 
liable for these claims. And I cannot see any ground for inferring 
that the other four creditors gave credit to the individual members, 
except subject to the conditions already stated. 

I am therefore of opinion that in the present case, whether the 
personal credit of the individual members was or was not temporarily 
engaged to the creditors, the directors had no authority to create any 
obligation binding on them after they had entitled themselves to 
withdraw from the society whether (1) by having paid up in full, or (2) 
by notice of withdrawal in accordance with the rules, or (d) by transfer 
of their shares duly registered. Any right of indemnity that the 
directors might have against members would, of course, be limited to 
obligations incurred within the scope of their authority and on the 
faith of their right to be indemnified — which is the same question in 
another form. In my judgment, therefore, none of the persons who 
fall within any of these three classes of cases are liable to contribute to 
the debts of the society. 

It is clear that under the rules of the society, which constitute the 
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contract between the present members and members who have with- 
drawn, or have done all required by the rules to entitle them to with- 
draw, the former are not entitled to call upon the latter to make any 
contribution for adjustment of the rights of members amongst them- 
selves (Tosh V. Glasgow Workimj Men's Building Society, uin sup, J, And 
the principle on which Brett's Case (L.R 8 Ch. 800) was decided, 
shows that they cannot be made contributories merely for the purpose 
of making them contribute to the payment of the costs of winding-up, 
except so far as such costs are incurred for the purpose of adjusting 
their rights as against present members. Upon the facts as presented 
to me, it is unlikely that any costs will be incurrred for this purpose. 

For these reasons I am of opinion that the only persons who can be 
settled on the list of contributories are persons who at the commence- 
ment of the winding-up were members of the society, and whose shares 
at that time were not fully paid up, and who had not then given notice 
of withdrawal. 

The list can be settled in Chambers in accordance with this principle. 

Solicitors for liquidator : Inmack, Nicol Bobinson, <i Fox, for Powers 
t^ Thorbum. 

Solicitors for creditors : Bernays d Osborne, P. MacPherson it Son, 
Atthow d McGregor, Hamilton d Graham, Foxton d Ilavard. 
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He BUNDABERG PERMANENT BUILDING AND INVESTMENT 
SOCIETY (No. 2). 

Vnregistered company — Winding up — Proof of debts — Directors of 
Building Society borrowing in excess of limit prescribed by Rules of 
Society — Friendly Societies Act of 1876 (40 Vic., No. 13) — 
Building Societies Act of 1886 (50 Vic., No. 34), s. 26 

By the Rales of a Building Society registered under The Friendly Societies Act of 
1H76, the directors of the society might borrow money for the purposes of the 
society, but with a limit that the total amount borrowed must not exceed one 
year's income of the society. On an application, in the winding-up of the 
society, to prove for moneys borrowed by the directors in excess of that limit 
(there being no evidence of any knowledge on the part of the lenders of the 
want of anthoriiy of the borrowers), 



1898. 
19th October. 

Griffith C.J. 



88 



THE QUEENSLAND LAW JOURNAL. 



Be BUNDABEBQ 

PERMANKNT 
BriLDINO AKD 

Investment 
Society 
(No. 2). 



Griftiih C.J. 



Held that, having regard to s. 26 of The Building Societies Act of 1886 (which 
applied to the society as being a building society registered under The 
Friendly Societies Act of 1876), the claimants had not been put upon inqairy 
as to the power of the directors to borrow, but were entitled to assume th&t 
the directors had acted within the scope of their authority, and were entitled 
to prove for their debts. 

Appointment to adjudicate upon the claims of A. Anderson and 
others, creditors in the winding-up of the Bundaberg Permanent 
Banking and Building Society. 

All the facts and the argument of counsel appear in the judgment 
of the learned judge. 

Lull in for liquidator. 

Stumnt for the creditors. 

Griffith C.J. : The question that arises upon these claims is an 
important one. The claimants claim to be creditors of the society m 
respect of various sums deposited with or lent to the society at interest. 
Rule 66 of the society prescribed that the directors might borrow for 
the purposes of the society, with a limit that the total amount borrowed 
should not exceed one year's income. It appears in the present case 
that several, at any rate, of these loans were contracted after the limit 
had already beeu exceeded, and it must be taken, I think, from the 
authorities I referred to in the judgment I delivered on the questions 
touching the list of contributories {ante p. 77) that the persons dealing with 
the society knew of that limit. If, therefore, that is the test as to whether 
these claims should be admitted or not, an inquiry would have to be 
made as to the condition of the society in regard to its income for each 
year during which the loans were contracted, and as to the amount of 
the loan indebtedness at the time each loan was contracted. Mr. 
Stumm, who appeared for the creditors, contended that those inquiries 
were rendered unnecessary by s. 26 of The Building Societies Act of 18h6. 
This society is not registered under the Act of 1886, but under The 
Friendly Societies Act of 1876 ; but The Building Societies Act of 1886 
defines the term ** registered society " as including building societies 
registered under The Friendly Societies Act, and s. 26 deals with the 
question of loans made to registered societies. It provides, first, that 
a registered society may receive deposits or loans at interest to he 
devoted to the purposes of the society. It then contains a proviso 
limiting the amount that may be borrowed, by reference, in the case 
of permanent societies to the amount of paid-up capital when the 
loan is incurred, and, in the case of societies not permanent, by refer- 
ence to their income. It then provides that a person lending money 
to a registered society shall not be bound to see that the society has 
not exceeded the limit of its borrowing powers. Now, I am disposed 
to think that the proviso limiting the borrowing powers of the society 
does not exclude the power of a society to impose a further limit by its 
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rules. I do not think it necessarily follows that, because the maximum 
borrowing capacity is by statute three times the paid-up capital, the 
society cannot limit its borrowing power to a less amount. So that, 
if that is the test, I am disposed to think that the inquiry I have 
referred to should be made. Mr. Stumm further relied on the proviso 
that the lender shall not be bound to see that the society has not 
exceeded the limit of its borrowing powers. I think that, in the case 
of such a society, everybody lending to the society must be taken to 
know that its borrowing powers are limited. It is quite possible that, 
as the law stood, apart from the Act of 1886, persons who lent to the 
society in excess of its borrowing power could not have recovered the 
money. Consequently, a very serious risk may have been cast upon 
them, and an obligation to investigate the condition of the society 
before lending their money. It may be said that that inquiry was 
practically impossible. On the other hand, it was very important that 
the society should have only limited powers of borrowing. The best 
construction that I can put upon the section is that the Legislature 
said to the society ; ** You may borrow, but you shall not borrow more 
than a certain amount ; but that is no concern of the lender. We 
give you power to borrow, and the lender may rely on the presumption 
that the directors of the society are only doing their duty." That view 
is confirmed by the personal liability which is imposed upon the 
directors by s. 42 if they fail in that duty. I think, therefore, that the 
effect of the proviso in s. 26 is that no question as to exceeding the 
borrowing powers can arise, unless it is established that the lender 
knew that the society was exceeding its powers. It is not suggested 
that there is any evidence to that effect. It appears, for these reasons, 
unnecessary to make any further inquiry in these cases. I therefore 
admit all the proofs. 
Solicitors for creditors : Beimays d Osborne, for Hamilton d Payne, 
Solicitors for company : Lnmackj Nicol Rofmison, d Fox, for Power d 
Thorhum. 



Re BUNDABERO 

Permanent 

Building and 

Investment 

Society 

(No. 2). 

Griffith C.J. 



90 



THE QUEENSLAND LAW JOURNAL. 



1898. 



Grijnth C.J. 
Real J. 
Paul A.J, 



BBENNAN v. WILLIAMS, Ex pane WILLIAMS. 

ITui'i' Court]. Quashing order — Respondent consenting to making absolute of order 
Ut November, nisi — Costs not asked in order nist. 

On an application for an order nisi to quash a conviction, the appellant did not a^^k 

for costs. The respondent consented to the order nisi being made abisolnte, 

and gave the requisite notice therefor. 
Meld, that the appellant was not entitled to costs. 
The notice of consent was not given until after the brief to move the order absolnto 

had been delivered. The respondent appeared on the hearing of the motion to 

make the order absolute, but only to oppose the granting of costs to the 

appellant, it having been intimated to him that the appellant intended to apply 

for costs. 
heldf that the appearance of the respondent to object to the granting of costs did 

not give the Court jurisdiction to award costs. 
Application on betalf of John Williams to make absolute an order 
to quash a conviction of the appellant on the complaint of Thomas 
Brennan. 

The appellant, who had been convicted before justices on the coiu- 
plaintof the respondent, obtained an order 7iisi to quash the conviction, 
returnable on 1st November. The order nisi did not ask for costs. 
On dOth October, after appellant had delivered the brief to counsel to 
move the rule absolute, the respondent served a notice thctt he consented 
to the making absolute of the rule. It having been intimated to the 
respondent that the appellant intended- to ask for costs against him, be 
appeared by counsel merely to oppose such application. 

Macijregor moved the rule absolute, and asked for costs of the appli- 
cation against the respondent. 

Watson^ for the respondent, to oppose the granting of costs. The 
rule ni*i did not ask for costs, and none should be granted. The 
Court has no jurisdiction to grant costs against any party withoat 
notice. 

Macgregor ; The costs are entirely in the discretion of the Court. 
The argument as to want of notice cannot be supported, as the 
respondent has actually appeared by counsel. The respondent, by his 
delay, permitted the appellant to incur the expense of the brief, and 
should pay for it. 

Griffith C.J. : We do not think we have the power to grant costs 
in this matter. Had the respondent not appeared we certainly should 
not have been able to grant costs against him, and we do not think 
that the fact of his present appearance gives us the power to do so. 

Solicitors for the appellant : Fo.vton d Havard. 

Solicitors for the respondent : King d Saclise, 
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Re WEEDON, An Abticled Clerk. 

Articled clerk — Service under articles — Maater temporarily absent 
from office where service carried on» 

A clerk was articled to U , one of two memberB of a firm practising at Brisbane. 
Daring his service, a third partner was introduced into the firm, and, for the 
purpose of establishing a branch business of the new firm at Townsville, U. 
went to Townsville, where he resided for six months, the clerk during that 
time continuing to serve under the supervision of the other two partners at 
Brisbane. It was expressly stipulated by the terms of the partnership that U.'s 
residence in Townsville should be merely temporary. 

Udd^ that the clerk's service at Brisbane during U.'s absence was good. 

Appbal from the decision of the Board of Examiners for Solicitors 
as to the validity of service under articles. 

The appellant was articled in February, 1896, to Mr. Unmack, 
of the firm of Unmack k Fox, of Brisbane, and, till March, 1898, 
served under the supervision of Mr. Unmack, at Brisbane. In March, 
1898, Mr. Nicol Robinson joined the firm, and it being resolved to 
extend the business of the firm to Townsville, where the old firm had 
previously bad a branch office, and for the purpose of winding up that 
business and establishing the new business, Mr. Unmack went to Towns- 
ville, and resided there for six months, the appellant continuing to serve 
in the Brisbane office. It was expressly stipulated in the agreement for 
the new partnership that Mr. Unmack's residence in Townsville should 
be merely temporary, and not permanent. The clerk having given to 
the Board of Examiners for Solicitors notice of his intention to present 
himself for his intermediate examination in November, the Board 
refused to grant him leave to be examined, as they were of opinion that 
under the circumstances above set out, his service was not valid. The 
clerk now appealed from that decision. 

Stumm, for the appellant : The absence of the master was clearly 
only a temporary matter, and the service of the clerk under tbe super- 
intendence of legally-qualified practitioners at the master's chief office 
was undoubtedly valid. He cited Be Jameson (3 Q.L.J. 77). 

(jvoom^ for the Board, to consent to the order of the Court. He 
cited lie Jones (7 Q.L.J. 51). 



[Full Court]. 
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Griffith C.J. 
Real J, 
Paul A,J. 
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Griffith C. J. : The diflBculty in this case seems to have ariser from 
some observations made in the case of Jones. I am afraid, if I heard 
correctly what Mr. Groom read, I must have been guilty of .nsdng the 
minor premise for the major, because in that case the service was 
right. The master was absent through ill-health, but the service 
continued under the supervision of the master's partner. The princi^e 
would be the master was absent for a temporary purpose, though the 
occasion unquestionably was ill-health. In this instance the occasion 
was the winding-up of another branch of the same business, and the 
articled clerk continued under the supervision of the master, and the 
same business was being carried on. The absence here was only 
temporary, and the service was being supervised. I think he should 
be admitted to the intermediate examination. 

Solicitors for the appellant : Vnmack^ Nicol llohimon dt Fox, 
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lit November. 

Griffith C.J. 
Heal J. 
Paul A. J. 



R. V. ABBOTT. 

Criminal Law — Evidence — Carnally hiotving a (jirl under the O'jf 
of twelve years — CoiToboratimi of evidence of girl in some material 
particiiUir — 55 T7c., No. 24 ^ s, 4, 

A prisoner was charged, under s. 4 of The Criminal Law Amendment Act of 1891, 
with unlawfully carnally knowing a girl under the age of twelve years. The 
evidence relied upon as corroborating that of the child, who deposed to the 
commission of the offence, consisted of medical evidence that the girl bad been 
recently carnally known by some man, and other evidence that the prisoner 
had, at the time of the alleged offence, been living near the house of the child*^ 
parents, and had, by reason of the nature of the locality, the opportunity to 
commit the alleged offence ; that, prior to the date of the alleged offence, the 
prisoner had stated he was suffering from a venereal disease ; that some five 
weeks after the alleged offence, the girl was found to be suffering from 
gonorrhoea, and that prisoner, on being examined a few days later, was found 
to be suffering from an affection which might have been caused by gonorrhceA 
as well as by some other disorders. The prisoner was found guilty and 
sentenced, Griffith G.J. reserving for the Full Court the question whether the 
evidence of the girl, implicating the prisoner, had been corroborated by other 
evidence in some material particulars, as required by s. 4 of The Criminal Late 
Amendment Act of 1891, 

Held, that there was corroboration in some material particulars, and that the 
prisoner was rightly convicted. 
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Special case stated by Griffith C J., for the consideration of the Full ^ »• Abbott. 
Court under the Criminal Practice Act of 1865. 

The prisoner was charged before Griffith C.J. at the Roma Circuit 
Court, on the 27th of September, 1898, with an indecent assault on a 
girl under the age of twelve years. During the progress of the case, in 
exercise of the power conferred by s. 6 of The Criminal Practice Act of 
1865, the judge discharged the jury and directed the defendant to be 
indicted for the felony apparently disclosed by the evidence. The 
prisoner was then re-indicted for the felony of unlawfmlly carnally 
knowing a girl under the age of twelve years. The ofifence was alleged 
to have been committed in a secluded spot at the edge of the water of 
the Warrego River, at Cunnamulla. The evidence, in corroboration of 
the girl herself, was to the following effect : She had been recently 
carnally known by some man, as the hymen had been recently ruptured. 
For about a month before the date of the alleged offence, the prisoner 
was living in a bough shed about 80 yards distant from the house in 
which the girl lived with her parents, on the high bank of the Warrego 
River, during which time he was frequently in the company of the girl, 
and her sisters and brothers, and used to fish with them in the 
Warrego Biver, below the bank on which the girl's parents' house was 
situated. A few days before the alleged offence, prisoner was seen 
examining his person, and said in answer to a question, ** I have got a 
dose ; I got it from a black gin." On a day which the girl's mother 
fixed at three days after the prisoner's departure from the locality — ^ 
the offence being alleged to have been committed on the day before he 
went— the girl complained to her mother of soreness in her person. A 
day or two later, and again a fortnight later, the mother noticed signs 
of a discharge on the child's drawers. The girl was examined by a 
medical practitioner about five weeks after the alleged offence, when 
she was found to be suffering from gonorrhoea, and the prisoner, when 
arrested a few days later, was found to be suffering from an affection 
which might have been caused by gonorrhoea, as well as by some other 
disorders. The rupture of the girl's hymen had occurred within three 
months. The jury found the prisoner guilty of the felony, and also of 
the misdemeanour of indecent assault on a girl under the age of twelve 
years. The learned judge passed sentence of ten years' penal servitude 
upon the conviction for the felony, but reserved for the consideration of 
the Supreme Court the question whether there was evidence implicating 
the prisoner, corroborating in any material particular the evidence of the 
girl herself. The learned judge also passed sentence of three years* 
penal servitude upon the conviction for misdemeanour, and respited 
execution upon the sentence for felony, and committed the prisoner to 
prison. 
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H. V. Afisorp. Power y for the Crown, to support the conviction, cited R. v. 3f*(T/u> 

(6 Q.L.J. 151), E. V. Roys (9 Q.L.J. 47), and R. v. Gregg (18 
V.L.R 218). 

The prisoner in person offered no argument. 
. The judgment of the court was delivered by 

Beal J. Heal J. : In this case the prisoner was convicted of a felony, and 

was sentenced. The question is whether there was any evidence 
corroborating, in a material particular, the evidence of the little girl ? 
We have to state an answer to that question — to the case stated by the 
learned judge. That case puts the facts shortly as they appear on th^ 
evidence. It does not give us the details of the evidence, l)ut gives ns, 
as it were, the essence of them. There is this in corroboration of the 
girl, that she had recently been carnally known by some man. There 
is no doubt about that. The hymen had been recently ruptured^ For 
about a month before the date of the alleged offence, the prisoner was 
living in a bough shed some 80 yards from the place where the girl lived 
with her parents on the banks of the Warrego. He was frequently in 
the company of the girl, her sisters, and brothers, and used to fish 
with them in the Warrego River. A few days before the allegel 
offence, the prisoner was seen below the bank examining his person, 
and he said to a person, '' I have got a dose ; I got it from a black gin." 
What inference is to be drawn from that? That he had got, in 
connection with a black gin, some sexual disease. That is the only 
inference that can be drawn, and that was only a few days before the 
commission of the offence. Some person had connection with the 
child. The child swore it was the prisoner. The child was not shown 
to have known anything of these circumstances. Three days after the 
prisoner's departure from the locality — the offence having been alleged 
to have been committed the day before he went away — the girl com- 
plained of soreness in her person, so that, immediately after the action 
which is alleged against the prisoner, the girl developed the symptoms 
of soreness in her parts. A day or two later, the mother noticed signs 
of a discharge, and the child was found to be suffering from gonorrhoea. 
The girl said it was the prisoner who had assaulted her three days 
before. Within three days after the child had been assaulted, a disease 
developed in the child, which the medical practitioner swore was 
gonorrhoea. The prisoner, at the expiration of a week or so later, was 
examined, and it was found that he was suffering from something 
which might be gonorrhoea, so that was consistent with his statement 
that he was suffering from a sexual disease. Under these circum- 
stances, the question is whether there was any evidence implicating 
the prisoner corroborating, in any material particular, the evidence of 
the little girl ? Well, if looking at all the facts, if there was evidence 
ihat it was a common disease in the neighbourhood, it would widen 
the circle, and perhaps the judges would have to reject it, but I do not 
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see why we ahoyld takd it as a matter of law that persons there are. 
generally suffering from gonorrhcea. Every circumstance points to 
the prisoner as the person who committed the offence. Under these 
circumstances, it seems to me that, in this particular case, there was 
evidence to go to the jury in corroboration of the child's statement. 
Speaking for my brother judges in that respect, I may say that they, 
have also come to the conclusion that there was evidence which might 
£^ to the jury. The result, therefore, will be that the conviction and 
the sentence for the felony will be confirmed, and the conviction for 
the misdemeanour will be quashed. 



B« V. Abbott. 
.BealJ. 



R. V, HART. 



Evidence — Opinion jof expert ajt to honesty of hankintf trawtaction — 
Question for the jury. 

Upon the trial of defendant bank directors, charged with conspiring with intent to 
defraud shareholders and depositors, evidence was given that interest was 
credited to certain accounts which had, in fact, not earned any interest. 
Coansel for the prosecution asked a witness, who was tendered as an expert in 
banking, for his opinion as to the propriety of so crediting the accounts. 

Held, that the evidence was inadmissible. 

Triajl of F. H. Hart and others at the Brisbane Criminal Sittings 
on a charge of conspiring among themselves and with other persons 
liidth intent to defraud the depositors in, and shareholders of, the 
Queenshuid National Bank. 

In this case the defendants, who were the directors of the Queens* 
land National Bank, were charged with conspiring with intent to 
defraud the depositors and shareholders of the Bank. The prosecution 
adduced in support of the charge evidence that interest had been 
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R. r. Ha bt. credited to several accounts which had not in fact earned interest. 
Griffith C.J. Edward Griffith, a witness tendered hy the prosecution as a hanking 
expert, was asked by counsel for the prosecution to give an opinion as 
to whether interest was justifiably charged to those accounts. 

Lilley, Feez, and Lukin, for various defendants, objected. This is 
opinion evidence, and not admissible. There is no authority for the 
admission of opinion evidence on a mere question of propriety. 
Moreover, the question is really the issue between the parties, and is 
for the jury alone. 

HutleiUje : In the Glasgow Bank case, evidence of this nature was 
admitted and relied upon by the learned judge in his charge to the 
jury. Moreover, the jury are quite as competent to form an opinion 
this matter as the witness, and therefore the evidence is admissible. 
(Phipson p. 359, Fenuick v. Bell, 1 C. & K- 312). 

Griffith C. J. : I must have regard to the issue that is before the 
jury to try. The issue involves a charge of fraud, of dishonesty, of 
dishonesty of intention. If the charge against the defendants were 
negligence in a civil action, possibly different considerations might 
apply. Possibly, I say. I am not at all sure they would, but I must 
have regard to the issues before the jury in this case, and I must have 
regard to the substance of the question, not to its form. The jun* 
will be asked by the Crown to come to the conclusion that these 
amounts were credited to interest received, although they were not 
actually earned, and that that was done dishonestly. Having regard 
to that, the question in substance amounts to this. Was it honest to 
include these amounts — to put these amounts to interest receive<l ? 
It is quite clear that a question of this kind cannot be asked according 
to our law — asking a man whether the conduct of another man is 
honest. It is a matter of which the jury only are judges. I reject 
the evidence tendered. 

Solicitors for defendants : Moepherson d Son and G, V, Hellicar, 
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IPSWICH TRAFFIC BOARD r. SIMMONDS, 
J:.r fHUtr SIMMONDS. 



Tniflir — Jh/.law (ujtnn»t carry hi ff (J(uhIh for jW or reward- 
by nifihtnuni fur rcmoral of nighUnU, 



-I He of vehicle 



The Ipswich Traffic Board, a joint local authority constituted under The Local 
Authorities (Joint Action) Act of 1886, purporting to act under the powers 
conferred on them bj a. 11 of that Act, made a by-law requiring that any person 
plying for hire, or drawing or carrying with any cart, dray, trolly, or other 
vehicle, goods, merchandise, or material other than his own property, for fee 
or reward, within their district, should take out a license, and in default be 
liable to a penalty. 

HtU^ that a nightman using a vehicle for the purposes of removing, for a remuner- 
ation, nightsoil from a house other than his own, was not guilty of an offence 
under the by-law. 

Application on behalf of John Simmonds to make absolute an 
order nini calling upon the Justices of Ipswich and the Ipswich Traffic 
Board to show cause why a conviction of the appellant under a by-law of 
the Traffic Board for carrying goods or material other than his own, 
fur fee or reward without a license, should not be quashed on the 
pounds (1) that the information charged disclosed no offence ; (2\ 
that there was no evidence that goods carried were not the property of 
the appellant ; and (8) that the finding of the justices was contrary to 
the evidence. 

The Ipswich Traffic Board, a joint local authority, acting under the 
provisions of s. 11 subsecs. 1-8 of the Local Authorities (Joint Action j 
Ad of 1886 J made a by-law which required any person plying for hire, 
or drawing, carrying, with any cart, dray, trolly, or other vehicle, goods, 
merchandise or material other than his own property, for fee or reward, 
to take out a license, and provided a penalty for not doing so. The 
appellant, a registered nightman, was charged with carrying with a 
vehicle goods — viz., nightsoil — the property of a person other than 
himself for fee or reward. The householder, from whose premises the 
;,'oods were carried, was called and disclaimed any property in the soil 
carried, and it further appeared the appellant had contracted with the 
Municipal authority to remove the nightsoil and its disposal was 
practically at their discretion, and that the househoulder paid the 
appellant for his services. The justices convicted and fined the appellant, 
^ho obtained an order nisi to quash the conviction. 

Stumm moved the rule absolute. 

Macffreyor, for the Ipswich Traffic Board, showed cause. 



[Full Court.] 

1898. 
6th December 

Griffith C.J. 
Chubb J. 
Ileal J. 
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Ipswich Traffic 

Board v. 

Simmon D8, Ex 

parte Simmonds. 



Griffith C.J. 



Stumm : The terms of the by-law were never intended to apply to a 
case of this nature. The authority under which the by-law purports 
to be made — s. 11 of the Act of 1886 — never contemplated anything 
beyond the control of traffic, and in this case the Traffic Board are 
seeking to promulgate health regulations. Moreover, there was do 
proof that the thing carried was not the property of the municipality 
The householder had abandoned it, and the interest of the municipalit\ 
did not ripen into proprietorship until the delivery at the sanitary 
depot. The possession was in the carrier and therefore the property. 

Macgreffor : The appellant never had proprietorship. The house- 
holder always had a right of recovery, while the ultimate destination of 
the goods was with the municipal authorities. The justices had 
evidence to support their finding. 

The judgment of the Court was delivered by 

Griffith C.J. : This is a conviction under a by-law which requires 
that any person plying for hire or drawing or carrying with any cart, 
dray, trolly, or other vehicle, goods, merchandise or material 
other than his own property, for fee or reward, shall take out a license, 
and provides a penalty for not doing so. The appellant was charged 
with carrying for hire material not his own property — ^namely, night'^oil. 
It appears that he was a nightman, and he was carrying nightsoil in the 
ordinary course of his business. Looking at the by-law, it seems to k 
intended to cover the case of persons engaged in the business of carry- 
ing, as that term is ordinarily understood — that is to say, carrying for 
other people -carrying property in the sense in which that tennis 
ordinarily accepted, carrying the property of the sender to its destina- 
tion, and there delivering it to somebody else who would receive it as 
his property, or as the property of the person sending it. It was not 
intended to cover cases of this sort at all. Whether the appellant was 
guilty of a breach of the by-law in plying for hire is another question. 
He was not charged with plying for hire. When he is it will be time 
enough to consider the case under that branch of the by-law. The 
order will be made absolute without costs. 

Solicitors for appellant : Atthow d- McGregor for If a//.rr, Ipswich. 

Solicitor for respondent : B. McGill, 
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R. V. KING, Kx parte KING. 

Uvensinff Act of 1885 {49 Vic, Xo. 18 J, s. 41, 47— New lieense— [Full Court]. 

Rif^ht of licefising aiithoritij to take objection of their own motion — sth Deceinber. 

Onus of proof where objection taken — Practice — Evidence — Right of ,., TZTT^ r 

k' » irnffitn C.«/. 

apffellant to read ajfidavits in reply to reapomlent's affidavit. Chubb J, 

Heal J, 

On an application for a new license, the licensing justices may, of their own 
motion, take the objection that the reasonable requirements of the residents in, 
or travelling through, the neighbourhood will not justify the granting of the 
license [s. 47 (5)]. Where such an objection is taken, the onus of proof to 
the contrary is on the applicant, and if he fail to adduce evidence to that 
effect, or request an adjournment for that purpose, the application may be 
refused. 

The unsuccessful applicant for a licensed victualler's license obtained an order 
nisi for a mandamus to compel the licensing authority to whom he had applied, 
to hear and determine his application, on the ground that his application had 
not been judicially considered by them. On the return of the order nm, the 
respondents read an affidavit by the chairman of the Licensing Bench by 
which it appeared that the appellant's application had been judicially heard 
and determined by the Bench, and that their decision and order had been duly 
recorded in the depositions. The appellant asked leave to read further affida- 
vits denying the allegations contained in the respondent's affidavit. 

Held, that such leave should be refused. 

Appucation to make absolute an order 7iisi calling upon Edmund 
Morey and others, licensing justices of the district of Maryborough, 
to show cause why a writ of mandamun should not issue, commanding 
them to hear and determine the application of Henry King for a 
licensed victualler's license in respect of premises at Pialba. 

Henry King applied to the licensing authority for the district of 
Maryborough for a licensed victualler's license in respect of the 
Scarborough Hotel at Pialba, in that district. His application was 
refused, and he obtained an order nisi for a mandamus to hear and 
determine his application, on the grounds (1) That the licensing 
authority did not proceed to the hearing judicially; (2) that no 
objection was taken by any person to the appellant's application for 
the license ; and (8) that the licensing authority pronounced judg- 
ment without hearing the applicant, or giving him opportunity to 
produce evidence, and upon hearsay evidence only. The affidavit filed 
by the appellant in support of the application for the order nisi alleged 
the existence of these grounds. On the return of the order nisi, the 
respondents read an affidavit by Edmund Morey, the Chairman of the 
Licensing Bench, who deposed that the objection to the application, 
which was under subsec- 5 of s. 41 of The Lirensinp Act of 1886, wa^ 
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Griffith C.J. 



taken by the Bench, who had local knowledge of the premises in respect 
of which the license was sought; that the appellant's solicitor, who made 
the application, was informed of the nature of the objection ; that his 
attention was directed by the Bench to his right to an adjournment, 
but that he did not ask for an adjournment, and that his application was 
consequently refused ; and the deponent referred to the deposition?, 
which went to prove the truth of his statement. 

Sydea, for the appellant, asked leave to read further affidavits 
denying the allegations made by the Chairman of the Licensing Bench. 

Griffith C.J. : I do not think we should admit these affidavits, both 
on the ground of the impropriety of allowing the accuracy of a judicial 
officer's account of the proceedings in his Court to be publicly im- 
peached, especially when his statements are borne out by the deposi- 
tions taken at the time, and also on the ground that we are not now 
sitting to try questions of fact. 

Real J. : I agree with the learned Chief Justice, and I think it 
would be improper for us to allow the affidavits to be read. 

Connollify for the respondents : On the real facts, there are no grounds 
for 8k mandamus. The justices, having local knowledge, took the objec- 
tion that the reasonable requirements of the locality did not justify the 
granting of the license. They had the power to take that objection of 
their own motion (Atkinson v. Pinnocky 2 Q.L.J. 188), and they 
intimated their objection to the appellant's solicitor. He had the 
right, as they pointed out to him, to obtain an adjournment for the 
purpose of adducing evidence, but the onus of proof was on him. A 
new license is not like a renewal — a matter of right— unless objection 
is taken, and the duty of beginning was on the applicant (Licensing Act. 
Schedule II., ss. 5 and 6). Ashe offered no evidence, and did not ask 
for an adjournment, the justices rightly refused the application. 

Sydes : The appellant does not admit the allegations of the chairman 
of the board, but even on the facts, as stated by him, there is nothing 
to show that the justices applied their minds judicially to the objection, 
or that they had the local knowledge sufficient to enable them to take 
the objection. Moreover, the Act requires the justices to state the 
grounds of their refusal of an application for a new license. In this 
case, no grounds were stated. 

Gbiffith C.J. : It may be taken as settled that an applicant for a 
license under The Licemmy Act is not entitled to it merely by the fact 
of his application. Certain objections may be made to the granting of 
a license, and it is the duty of the licensing authority to consider 
those objections judicially. The same statement applies with respect 
to the case of the renewal of licenses, but the statute provides, in the 
case of an application for a renewal, that a renewal shall be granted 
unless certain facts are established to the satisfaction of the justices. 
These facts, of course, must be established by legal evidence, and if 
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they find any such facts in the absence of legal evidence, or upon ^ <*• Ki>«>> 

Ex wiTtt Kino. 
improper evidence, then the Court can review their finding. In 

Atkin»on'H case (2 Q.L.J., 188), it was decided that, in the case of the ^'^^^ C.J. 
granting of a license, the licensing authority has unfettered discretion, 
but it must deal judicially with the objections. 

Now, the objections specified in s. 41 are seven in number. 
Some of them are affirmative in form, and some of them are 
negative in form. A nice question may arise with respect to 
some of those objections as to the onus of proof. The only 
one we are now concerned with is objection No. 5--*' That the 
reasonable requirements of the residents in, or travelling through, 
the neighbourhood will not justify the granting of the license 
applied for." Now, treating the objection as a matter of pleading — 
which it ijB, of course, in one sense — it is clear that, according to the 
rules of pleading, if such an objection were pleaded, the onus of proof 
would be on the person alleging the affirmative proposition — that is, 
that the reasonable requirements of the residents in or travelling 
through the neighbourhood do justify the granting of the license. 
That view is certainly borne out by Rules 6 and 6 in the second 
schedule to the Act which Mr. Connolly has drawn attention to, which 
makes a distinction between the cases of an original application and 
an application for a renewal of a license. In the case of an original 
application for a license, the applicant is required to open his case, and 
then objections are heard, and the applicant may reply ; while, in the 
case of an application for a renewal, the objectors are required to 
commence. In this case, it was certainly the duty of the applicant to 
begin and show that the circumstances of the neighbourhood — the 
reasonable requirements of the neighbourhood — justified the granting 
of the license. But the applicant was entitled to know the objection 
raised, and to have an opportunity of meeting it. Section 47 expressly 
provides that the licensing authority is not precluded from entertain- 
ing any objection that may arise during the hearing of the application, 
bat the applicant is then entitled to an adjournment for such time as 
be may desire, of not less than three days. It has been settled, in 
Atkimon^i cane, that the licensing authority may themselves take the 
objection. In this case, when the application came on, the justices in 
substance took the objection that the reasonable requirements of the 
neighbourhood did not justify the granting of the license. They may 
have been rather premature in intimating their opinion, but there was 
a sufficient notification by them. It appears, on the evidence now 
before us, that they then intimated to the applicant that he could, if 
he pleased, have the adjournment provided for in s. 47. It does not 
appear that he desired that adjournment, and nothing more being said, 
the application was treated as being abandoned, and it was entered in 
the records of the Court as refused. It seems to me that what took 
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justices that they themselves took the objection which we raise, and 

Griffith C.J. intimated that, unless the applicant could satisfy them that the 

requirements of the neighbourhood did justify the granting of the 

license, they would not grant it, adding that he could, if he so desired, 

have an adjournment for that purpose. Under these circumstances, a 

mandavms could not be granted to compel the justices to take the 

matter up again, at any rate until the applicant had gone back to the 

justices and asked the in to go into the matter again and hear evidence. 

Bo, on those grounds, the application for a mandamus fails. 

Chubb J. and Heal J. concurred. 

Rule diftcharged accordingly. 

Solicitor for appellant : Hellicar for MvGratk d Sheldon, Maryborough. 

Solicitor for respondent : J. Howard Gill, Crown Solicitor. 



In re WICKHAM'S WILL, GRANT r. UNION TRUSTEE 

COMPANY OF AUSTRALIA, LTD. 

[Full Court.] 

189H. Set ojf'—-Mutual credits and debits — ( 'reditu and debits in 

7th December. ,.^. 

different capacities. 

ChitbbJ. Teataior gave his estate, which by his will was to be deemed personal estate, to 

trustees upon trust to pay the income to his wife for her life, and after her death 

to divide it in equal shares between his four sons. His widow borrowed from 
the trustees the sum of £2500 upon the security of land (her own property), and 
she also purchased the fourth share or interest of one of the residuary legatees. 
She subsequently mortgaged this share, and also her own life interest under the 
will, to a bank, and caused due notice of the mortgage to be given to the 
trustees. She having died, and it having been ascertained that the security 
given by her for the loan by the trustees was insufficient to meef the debt, the 
trustees claimed a right to deduct from, or set off against, the fourth share of 
the testator's residuary estate which she had obtained by purchase, so much 
of their loan as was not covered by their security. 
Held, that the ti-ustees had no such right of deduction or set off. 

Special case stated by consent of the parties in an action by Alex- 
ander Charles (irant and William Williams against the Union Trustee 
Co. of Australia Limited and the Royal Bank of Queensland, Ltd., for the 
administration of the estate of John Clements Wickham, deceased, and 
declaration of the rights of the plaintiffs against that estate. 

The plaintiffs were the trustees of the estate of John Clements 
Wickham under his will, whereby he gave the income of his property, 
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which he vested in trustees, and which was to be deemed personalty, ^^ »"* Wickham's 

to his wife for life, and after her decease directed the estate to be Grant v. Union 

Truhtee 



Company of 



divided equally between his four children. In 1887 the widow of the 

testator, Ellen Wickham, borrowed from the plaintiffs, as trustees of Australia, Ltd. 

her husband's estate, the sum of £2000 upon the security of land, her 

own property, and in 1890 she borrowed from them a further sum of 

£500 upon the same security. In 1891 Ellen Wickham purchased from 

the trustee of the estate of Henry Falkland Wickham, one of the four 

residuary legatees under J. C. Wickham's will (who had become a 

liquidating debtor), the whole of his interest under the said will ; and 

in order to obtain the money for such purchase, mortgaged the said 

one-fourth interest to the defendants, the Royal Bank of Queensland, 

Limited, for £2200, and notice of such sale and mortgage were duly 

given to the plaintiffs. Neither of the mortgages by Mrs. Wickham to 

the plaintiffs and the defendants (the Royal Bank of Queensland) had 

been paid off at the date of the death of Mrs. Wickham in 1896. It 

having then been ascertained that the property mortgaged by Mrs. 

Wickham to the plaintiffs was insufficient to satisfy their mortgage, 

they claimed a right to deduct or set off against the fourth share of J. 

C. Wickham's residuary estate, which Mrs. Wickham had obtained by 

purchase, so much of their loan as was not covered by their security. 

The defendants. The Union Trustee Co. of Australia, Limited, who 

were the administrators of Mrs. Wickham's estate, having refused to 

admit such a right of set off on the part of the plaintiffs, the present 

action was brought, and the case stated to determine the rights of the 

parties. 

Macgregor^ with him \V annelid for the plaintiffs: The defendants 
(the Royal Bank) cannot claim any greater interest than would have 
been taken by Mrs. Wickham. She, as the legatee, or the representa- 
tive by purchase of a legatee, under J. C. Wickham's will, could only 
take subject to all claims existing against his estate. The share of a 
residuary legatee is not determined until all equities affecting the estate 
are satisfied, and the plaintiff's, therefore, should satisfy the debt due 
from Mrs. Wickham before dealing with her assignees of the residuary 
interest which she had acquired by purchase. He cited In re Briant (89 
Ch.D. 471) ; WilUi^ v. Greenhill (29 Beav. 876) ; Stcphem v. Venableii 
(:W Beav. 625) ; Doering v. Doerimj (42 Ch.D. 203) ; In re Jones, 
i'hristmas v. Jones (1897, 2 Ch. 190) ; Jn re Knajnnan, Knapman v. 
Wreford (18 Ch.D. 800); Kx parte Mackenzie, In re China Steamship 
Ok (L.R. 7 Eq. 240) ; Priddy v. linse (8 Mer. 86) ; In re Moore, Moore 
V. Moore (45 L.T.N.S. 466). 

Gripftih C.J. referred to \^atson v. Mid- Wales Hailmnj Co, (L.R. 2 
C.P. 598). 

Shandj for defendants (The Union Trustee Company) : The plaintiffs 
claim to set off a debt due by Mrs. Wickham in her lifetime against a 
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In re Wickham's debt which could not arise until after her death. The debt and the 

Grant r. Union credit were due from and to Mrs. Wickham's executors in different 

CosifTny ^oF capacities, and there is no right of set off. It is evident that the claim 

Australia, Ltd. to the residuary interest, under J. C. Wickham's will, could not have 

been set off against a claim under the mortgage given by Mrs. 

Wickham. He cited : In re Greifson (86 Ch.D. 228) ; Jewell v. SatUmM 

Provincial Bank of Kmjhnid (1 C.P.D. 496) ; Hallett v. HalUU (13 

Ch.D. 232) ; Rees v. WatU (11 Ex. 410, 25 L.J. Ex. 80). 

Feez, for defendants (the Royal Bank) adopted the arguments of 
counsel for The Union Trustee Company, and further cited Stephens v. 
Vemhleit (80 Beav. 625) ; Stammatt v. Klliott (L.R. 8 Ch. 195) ; In ft 
Ackman (1891, 8 Ch. 212). 

Gbiffith C.J. : We are asked in this case to lay down a new rule 
— a new doctrine of equitable charge or equitable set-off. I have 
listened very attentively to the argument by Mr. Macgregor, who has 
made all he can of the case, but it appears to me that, without depart- 
ing entirely from established authority, the Court cannot give a decision 
in his favour. The facts, so far as they are material, are short. The 
testator by his will gave the income of his property, which was to be 
considered personalty, to his wife for life, and after her death it was to 
be divided into four equal parts amongst his children. She borrowed 
from the trustees £2500 upon the security of a piece of land, her own 
property. I think the fact that she gave security for the loan is not 
material. She afterwards bought the share of one of the 
residuary legatees. She then mortgaged that share, as well as 
her own life interest under the will, to the Royal Bank. Notice 
of that mortgage was given at once to the trustees of the 
will. The bank, however, were unaware of the mortgage she 
had given to the trustees, or of the debt she had incurred to them of 
£2500. The security which she gave for the £2500 is said to 
be insufficient, but the fourth share, which she became entitled to 
by purchase, and which is assigned to the Royal Bank, is a considerably 
larger amount than the amount of her debt to the trustees of £2500, 
and also a considerably larger amount than the sum for which the bank 
hold the share as security. The plaintiffs, who are the trustees of the 
will, claim that, before paying the persons who are entitled to receive the 
fourth share that she bought, they may deduct from it the whole of the 
£2500, or so much of it as may not be realised by the sale of the 
security that they hold. On what ground can that be put ? It is said 
that the persons who are to pay the fourth share are the trustees of the 
will, and are also the persons who are to receive the £2500 ; and 
it is said that that is sufficient to establish a set-off ; but the authorities 
appear to be distinctly to the contrary. I will refer, first of all, to the 
case of liallett v. lluUett (tfupra), which was one of the cases relied upon. 
Li that case there were trustees of a policy of life assurance under a 
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deed of trust, by which they were to hold the money assured by the ^n re Wickham*8 
policy on certain trusts, but were not entitled to hold any bonuses Qrant v, Uniok 
on the policy. At the time of his death the person assured was r^^^"^^ , 
indebted to the trustees in the sum of about £700, under circumstances Australia, Ltd.) 
which made that sum a charge upon his interest in the trust property. GriffithC.J. 
The bonuses payable at his death amounted to some £450, and the 
trustees having received that sum, claimed that they were entitled to 
retain it in satisfaction of the sum of £700, which he owed them. WeU, 
^hat was a case in which the same persons were to be paid the £450 and 
to receive the £700. The case came before Mr. Justice Fry in 1879, and 
he pointed out that the claim of the executors was in respect of money 
which was never payable to the husband personally, but to his repre- 
sentatives after his death, while the claim of the trustees was for money 
due from him in his lifetime ; and he held that the executrix was 
entitled to recover the £450 in full, and the trustees were entitled to 
claim for the £700 against the estate of the testator. In the case of 
Xeicell V. National Provincuil Bmiking of Knyland (1 C.P.D. 496), Mr. 
Justice Lindley, a great equity lawyer, who was a member of the court, 
pointed out that there was no difference in that respect between the 
rules of courts of equity and courts of law ; and in the case of He Gretjson 
ii38 Ch.D. 226) , Mr. Justice North laid down as a general rule that 
there can be no set-off between a debt due by a testator, and 
a debt accruing due to his executor. In the present case, the 
debt due by Mrs. Wickham, the debt of £2500, is a debt due 
by Mrs. Wickham to the plaintiffs. The amount payable by the 
plaintiffs in respect of the share of the legacy of one-fourth was a 
debt accruing to her personal representatives. In such a case there 
can be no set-off. That really disposes of the whole case. 

Suppose the rule were otherwise. Suppose there could be a 
set-off against her personal representatives, then the case of the 
Boyal Bank comes in. Now, the position in which they are 
ia this: When Mrs. Wickham bought Henry Wickham*s quarter- 
share she mortgaged it to the bank. That undoubtedly was 
an assignment of an equitable interest, and they could not take 
any more than she had. What, then, had she ? She had bought 
Henry Wickham*s right to one-fourth of the testator's residuary 
estate, and she could sell that, subject to any charge then existing . 
upon it. It happened that, at that time, she owed the trustees 
of the testator's estate £2500, but there was no connection between 
the two transactions. The money was not lent to her on the 
faith of that interest, which indeed she had not got at the time ; 
and there is really nothing more in the case than the fact that when she 
purchased the legacy she was indebted to the trustees. It was suggested 
that that mere fact created an equitable charge. The argument by 
which that was supported was urged persistently in the case of Watson v, 
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In re Wickham's The Mul-Wales Rnilicay Company (I.R. 2 C.P. 598). In that case it was 
Grant v. Union ^^^Id that, under similar circumstances, if one creditor made an assign- 
Trustee m^jj|. q£ ^^ ^^^^ j.^ ^ ^jjjj.^ person, and the third person gave notice of the 
assignment, the right to set-oflF which previously existed was gone. So 



Company of 

AUBTRAUA, LtD^ 



Oriffitirc.J. ^^^^ ^ ^ right to set-off had previously existed in this case, it would 
have ceased to exist as soon as the assignment pro tanto Uy the Royal 
Bank was made, and notice given to the trustees of the will. Both 
questions must, therefore, he answered in the negative. The plaintiffs 
are not entitled to deduct from the moneys coming to the Royal 
Bank, or to Mrs. Wickham in respect of the fourth share the debt of 
£2500, or any portion of it which may he deficient upon realisation of 
their security. Of course, if her estate is insufficient, any dividend that 
might come to the trustees out of her estate might be deducted from 
that which they will have to pay over 

Chubb J. : I am of the same opinion. 

Solicitors for plaintiffs : Flower , Drury & Hart, 

Solicitors for defendants, The Union Trustee Co. Limited : Ruthnim 
& Jenaen, 

Solicitors for defendants, The Royal Bank : Chatnhersy Bruce k 
McXab. 



[Full Court.] 

1898. 
7th December. 

Griffith C.J, 
Chubb J. 
Real J. 



In re DEANE'S TRANSFER. 

Real Property Act of 1861 (25 Vic, No. 14), *. 91— Heal Propertit 
Act of 1877 (41 Yk,, No. 18), ss. 14, 15— Priorities — Transfer^ 
from sheriff and registered proprietor lodged three months after daif 
of entry of writ — Entry and registration, true date of. 

On 7th June, 1898, a writ of /i. /<i., issued on a judgment against D., was produced 
to the Real Property Office for registration against D.^s lands, and was entered 
in the register book on the 23rd June. On 11th September, 1898, a dulT 
executed transfer of the lands by D. in favour of O. was produced to the Henl 
Property Office for registration, and on the 15th September a transfer from 
the sheriff to P. and W. was also produced for registration. 

Held, that the true date of the entry of the writ was the date of its production at 
the Real Property Office, and that as therefore the three months within which 
the writ of execution bound the land had expired before the production of either of 
the transfers, the ordinary rule as to priorities between documents would apply, 
and that G.'s transfer, being the first in date of production, was entitled to 
priority over the sheriff's transfer. 

Special case stated under s. 14 of The Real Property Act of 1861, by 

tlie Registrar of Titles and Master of Titles, for the opinion of Ae 

i'M Court. 
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The facts set out by the case were as follows : — On 7th June, 1898, 
Peter Deane was the registered proprietor in fee simple of certain 
lands under the Real Property Act, and on that date a writ of fieri 
facias, issued on a judgment of the Supreme Court against Deane, was 
produced for registration at the Real Property Office at Townsville. 
The writ was entered in the register book upon the duplicate certificate 
of title for the lands on the 23rd June. On the 16th August following 
a memorandum of transfer from Deane to Patrick Geaney was pro- 
duced to the Real Property Office for registration, and the writ was 
then endorsed on the transfer as an encumbrance. The Deputy 
Registrar of Titles made a requisition on the transfer, which requisition 
(leaney's solicitors complied with on the 13th September following, 
and at the same time deleted the endorsement of the writ as an 
encumbrance, and claimed to have the transfer registered free there- 
from, on the ground that three months had elapsed from the date of 
the production of the writ for registration. Two days later, a memo- 
randum of transfer, purporting to be executed by the Sheriff of 
Queensland, in pursuance of the writ, and to transfer all the said 
lands to Percival Paul and Frederick Webb as joint tenants, was 
produced at the said office, and the transferees claimed to be entitled 
to registration thereof, on the ground that three months had not 
elapsed since the date of the entry of the said writ in the register. 
On these facts the questions on which the opinion of the Court was 
sought were : (1) Are the words " within three calendar months from 
the date of the entering of such writ,'* being the concluding words of 
!^. 91 of the Act of 1861, so affected by the provisions of ss. 14 and 15 
of the Act of 1877, that the date of the production of such writ for 
registration is the date from which the said three calendar months 
must run ; and (2) which of the memoranda of transfer aforesaid is 
entitled to priority of registration ? 

(iore-Jones, for Registrar of Titles. 

Lukiuy for Patrick Geaney. 

Stumw, for Frederick Webb. 

Griffith C.J. : The question raised in this case is which of two 
claimants to land is entitled to priority under these circumstances : 
A writ of ,/z. fa, against Peter Deane was produced at the office of the 
Registrar of Titles on 7th June, and registered against the land on 
23rd June. Within three months of 7th June, a transfer of the land 
from Deane to Patrick Geaney, bearing date July, 1892, was produced 
for registration, but the writ of JL fa, being on the register it was 
notified on the transfer, and no action was taken. On 11th September — 
that Ls, more than three months after 7th June — Geaney in effect 
relodged his transfer. Before it was registered — viz., on 15th 
September — a transfer from the Sheriff", purporting to be an 
execution under the writ of fi* fa»y was lodged. The 15th 
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of September boing more than three months after 7th June, 
and the lodgment being in fact subsequent to the lodgment 
of the transfer to Geaney, the question is, which is to have priority. 
The question turns, of course, upon the statutory provisions of the 
Real Property Act. The power to sell land under an execution was 
conferred by what is now section 45 of The Common Law Practice Art of 
1867 f which provides that land shall be bound by a writ of execution 
on the delivery of the writ to the sheriff. Thr Real PropcHy Avt m 
1801 provides that the writ of execution shall not bind land until a 
memorial of the writ has been entered in the register book, and it 
provides, further, that the writ of execution, although duly entered, 
shall not affect the land unless the writ is executed and been put in 
force within three calendar months of the date of the entry of the writ. 
The questions now arise. From what date are the three months to be 
counted ? And also, What is implied by the term *' executed and put 
in force '* ? 

To deal, first, with these words : they evidently relate to tht* 
the duty of the Sheriff. It is the Sheriff who executes the writ, and I 
apprehend that they refer to the acts that are performed by him. Ai 
common law, the writ of /i. fa. was against goods, and was executed 
by sale and delivery of the goods. The writ of execution against 
land was called a writ of elcffitf an^ was enforced by delivery 
of the land to the execution creditor. Under the Act which 
is now The Common Imw Practice Act, execution against land 
may be executed and put in force, perhaps by the agreement by 
the Sheriff to sell the land, perhaps by his signature of the consequent 
memorandum of transfer. In either view, the words refer to the duty 
of the Sheriff. That, indeed, was in effect decided by this Couri in the 
case of Peace v. Sheriff of Queensland (4 Q.L.J. 38). As to the question 
when the three months begin to run, it is clear that they 
commence from the date of the entry of the writ. The section, 
which is a negative one, provides that the writ shall not 
bind until a memorial of it has been entered. I apprehend 
that the words have the same meaning at the end of that section. 
Then the Act of 187T provides that all instruments registered shall 
take effect from the date of production for registration. A writ of n, 
fa, is an instrument within the meaning of the interpretation clause of 
the Act of 1861. It is, therefore, in the words of s. 91, effectual 
against land from the date when it is first produced. Consequently, 
the three months began to run from 7th June, when the writ was 
produced to the Registrar ; but, in order that it should be effectual 
against the land, it must have been executed within three months 
from that date. It does not appear on the case whether it was or not ; 
but, assuming that it was, what is the effect on the land of a sale by 
the Sheriff, accompanied by a transfer from him ? The effect of the 
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provisioQS of Thg Comtnon Law Practice Act ia cut down by s. 91 of J" « Dbamb'b 

The Real Property Act, but it appears clear that for three months from 

the registration — that is, from the production of the writ at the Real Gnffith C.J. 
Property Office — the powers of the registered proprietor to deal with 
the land are suspended, and that, during those three months, the 
Sheriff alone has the power of dealing with the land. When the three 
months are expired, both Acts are silent as to what is to happen. If 
the conveyance has been executed by the Sheriff within the proper 
time, whatever that may be, it has the same effect as, but no more 
than, a transfer executed by the registered proprietor himself. It can- 
not have any greater effect than a transfer by him would have had, if 
his power to deal with the land had not been suspended. Section 
12 of the Act of 1877 provides that all instruments shall be registered 
m the order in which they are produced to the Registrar- General, so 
that if two transfers are produced, both executed by the registered 
proprietor, the one first produced for registration has priority. The 
same consequences must ensue if one is by him and one by the Sheriff. 
Consequently, the three months having expired, Geaney's transfer, 
being j&rst produced, had priority over the transfer of the Sheriff, 
which was produced afterwards. The answer to the second question 
is, therefore, that Geaney's transfer is entitled to priority. 

Lukin asks for costs. It now appears that the writ of execution 
was dated 1896 instead of 1897, and it was, therefore, no good. 

GRiFFTrH G.J. : If you had mentioned that to the Registrar of Titles, 
perhaps he would not have stated his case. 

Solicitors for Patrick Geaney : FoxUrn S Hobhs, 

Solicitors for Frederick Webb: Atthmv & McGreifot, 
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POWELL r. BEGG AND WENDT & CO. 

jgg« Trixil of action — Address of counsel where defences the same. 

24th November. , , . j ^ 

On the trial of an action for defamation brought against two defendants, one 

Real J. appeared in person and called no evidence, the other appeared by counsel and 

called evidence. The statements of defence were practically the same. 

Heldf under the circumstances, the plaintiff's counsel was entitled to reply to 

addresses by both the defendant, who appeared in person, and his co-defenduiVs 

counsel. 

Trial of an action before Real J. and a jury of four for defamation, 
brought by Albert J. Powell against Walter Begg, the proprietor 
of, and W. H. Wendt & Co., the printers and publishers of Saturday 
Night. 

On the hearing of the action, the defendants Wendt & Co. 
appeared by counsel, and called evidence for the defence; 
the defendant Begg appeared in person, but called no evidence. 
The statements of defence of the several defendants were practically 
the same. At the close of the evidence, the question of the order 
of the addresses to the jury was raised. 

Groom^ for the plaintiff : I desire to raise the point as to the order 
of addresses to the jury. I contend that, as the defendants have 
pleaded the same defence, one only is entitled to address the joir. 
As one of the defendants appears in person, I do not desire to deprive 
him of his address to the jury. I ask that your Honour will direct 
that I am entitled to reply to the addresses of Mr. Power and the 
defendant Begg. I refer to CUirk S Fauset v. Brisbane Municipal 
Council (6 Q.L.J. 131), Chitty's Archbold, Vol. I., 634. 

Beal J. : I am of opinion it is a matter for the discretion of the 
judge. 

Begg : I ask to be allowed to address the Court after counsel for the 
plaintiff. 

Beal J. : I am not disposed to allow you in this case. 

Power f for defendant Wendt & Co., referred to Cojp v. Bourne and 
Walton (unreported, 12th April, 1897), where counsel for defendant 
Walton, not having called any evidence, was allowed to address the 
jury after plaintiff's counsel. The defences in that case were, how- 
ever, different. 
Real J. Beal J. : I do not think it would be just to allow the defendant 

who appears in person to follow the counsel for plaintiff. In this 
particular case, the defences being exactly the same, the defendants, 
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in point of fact, would fall or stand together. All the evidence jriven Powell v. Btoo 

® AMD WendtA Co, 
against the defendant Begg would probably tell against the other 

defendants. I therefore think that the right of reply should not be RealJ. 

given to him. Under the particular circumstances of this case, I will 
not give him the right of reply. I think justice will be done by allow- 
ing the defendants to address the Court, and by giving the plaintifTs 
counsel the right of a general reply. 

Solicitor for the plaintiff : Price, 

Solicitors for the defendants : J. F. Fitzgerald it Pncer. 



In re ELECTORAL JUSTICES OF BARCOO, Kw jmrte COLLINS. 

Elections Act of 1884 — hiesiderwe — Electoral Justices — Striking name of 
electoral roll — No Aridence of disqualification of elector — Mandamus 
to restore name to roll. 

The word " residence " in The Elections Act of 1884^ with reference to the term 
" district," is to be construed as a term of qualification, and does not connote a 
continuity of occupation of the same building or dwelling place. 

On the annual revision of the electoral roll of an electoral district, objection was 
taken that C, an elector whose name appeared upon the roll as a voter with a 
residence qualification, had left the district. At the hearing of the objection 
before the Bevision Court no evidence was given to the Justices that C. had 
left the district, but C. appeared and adduced evidence that he still resided in 
the district. The Justices ordered his name to be struck off the roll. 

HfM, that although the Electoral Justices have power to decide questions of fact 
relating to the franchise, they have no jurisdiction to deprive an elector of 
the franchise without evidence of his disqualification, and that a mandamus 
would lie to them to restore C.*s name to the electoral roll. 

Motion on behalf of Patrick Collins to make absolute an order nisi 
calling upon Bichard Dawes and the Electoral Justices of the Elec- 
toral District of Barcoo to show cause why a mandamus should not 
issue, directed to the said Electoral Justices, commanding them to 
canse the name of the appellant to be entered and registered on the 
Register Book and Roll of Electors entitled to vote at the election of 
a member of the Legislative Assembly of Queensland for the said 
district, or why a mandamus should not issue to such justices to hear 
and determine the application of the appellant to have his name entered 
on the said electoral roll, and why the said Bichard Dawes should 
not pay the costs of the application and order. 



[Full Ck>tJBT]. 

1899. 

15th and 16th 

February. 

Gr^ffUh C.J, 
Chubb J, 
Real J. 
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In 're Eleittobal 
' justicbs 
ofBabooo, 

Ex parte Coujua. 



Griffith C.J. 



The respondent Dawes had, at the revision of the electoral roll for 
the District of Barcoo, made an objection to the name of the appellant 
remaining on the roll, and on the hearing of the objection the 
Electoral Justices struck his name off the roll, apparently on the groond 
that he had not remained in one fixed place of abode daring his 
residence in the electoral district. All the other material facts appear 
in the judgment^ the learned Chief Justice. 

Morse moved the rule absolute. He cited R, i\ Justices of Toombtd 
(6 Q.L.J. 89), B. V. Gotham (1898, 1 Q.B. 802), B. r. Bowtmu (lb. 
668), R. V. De Butzen (1 Q.B.D. 66), i/. r. Adavison (lb. 201). 

Ball, for Dawes, showed cause against the payment of costs. 

The judgment of tha Court was delivered by 

Gbiffith C.J. : This case raises two questions of considerable 
importance — first, as to the meaning of the term ** residence " when 
used in the Elections Act as a condition of the right to the franchise ; 
and, secondly, as to the right of a man who has been improperly 
deprived of the franchise by the revision court to be restored to the 
roll. It appears that the justices sitting at Isisford, in the electoral 
district of the Barcoo, entertain a somewhat singular notion as to what 
is meant by residence. The words of the Act are that a man shall be 
entitled to be entered on the roll of electors for an electoral district if 
he is resident in the electoral district, and during the six months then 
preceding has resided therein. When he has ceased to have that 
qualification, section 14 provides that his name shall be omitted from 
the roll on proper proceedings beinj: taken for the purpose. The 
justices seem to have been under the impression that residence within 
a district, to be sufficient to justify the name being kept on the roll, 
must be continuous residence in the same place and in the same 
building, unless he tells the electoral registrar that he has changed his 
place of residence. Provision is, no doubt, made for the notification 
of a change of place of residence to the electoral registrar, and it is a 
convenient step for an elector to take, because if he does so he escapes 
the risk of being treated as having left the district, and the chance of 
being struck off the roll if he fails to appear and substantiate his 
claim when objection is made to the retention of his name. But if it 
does not appear to the revision court that a man has left the district, 
they cannot strike him off the roll simply because he lives in another 
part of it ; nor is it the law, as they seem to think, that if a man has 
lived in a hotel he is to be deemed to have left the district unless he 
retains a room at the hotel. The Act uses the term residence in the 
ordinary sense. If a man is wandering about the country, passing 
from one district to another, I suppose he would have no residence in 
any; but if a man resides all the time in one district it is not 
necessary that he should live in the same house, in the same room, or 
in the same tent. It is necessary for him to live in the district, and 



ig». THE QUEENSLAND LAW JOURNAL. 118 

so loDir as he resides there he oannot be said to have left the distriot. ^» re Electorazi 

JUSTIOBS 

I say that now, because there seems to have been a misunderstanding or Babcoo, 
in the minds of the justices, and it may be that a similar misunder- ^'P<iruCohUH9. 
standing exists in the minds of other justices. Qriffitb C.J. 

Now, the facts of the case which gave rise to this application are 
these: Collins was on the roll, but at the annual revision it was 
objected that he had left the district. His case came on before the 
Revision Court in October. Section 28 of The FAectiom Act, as now 
consolidated, provides (paragraph 2), *' The court shall also inquire 
into and adjudicate upon all objections duly made under this Act, and, 
if any such objection is substantial and proved to their satisfaction, 
shall expunge from the list the name of the person objected to." Para- 
graph 5 provides, ^* No person's name shall be inserted by the court in 
the list, nor shall any name be expunged therefrom, except as herein- 
before provided " — that is, after inquiry and adjudication, upon its 
appearing that the objection is substantial, and upon its being proved 
to the satisfaction of the court. There is another section— section 21a 
--which now stands earlier in the Act, but which before the recent 
consolidation formed part of a later Act, and therefore, perhaps, might 
hare qualified the meaning of what now appears in section 28. That 
section provides that if a person objected to does not appear the objec- 
tion shall be allowed. It this case, however, no question arises on 
that section, because the claimant did appear, so that the , objection 
coold not have been allowed on the ground of non-appearance. The 
justices were therefore bound to inquire into and adjudicate upon the 
obj^tion, and if it was substantial and proved to their satisfaction it 
was their duty to expunge the name. Bo far as the facts can be col- 
lected from the evidence, no evidence was given against Collins. The 
only evidence given was on his behalf, and upon that evidence it 
appeared that he was still resident in the district and had not left the 
district, and there was no evidence to the contrary. The justices, 
however, struck his name off the roll. What, then, is to be done ? They 
could not by law expunge his name from the roll unless the objection 
was proved to their satisfaction. I take it that the term ** proved to 
their satisfaction " implies that there must be evidence of the fact 
alleged. There was none. How, then, it can be said that the objec- 
tion was proved to their satisfaction I confess I cannot understand. 
If that is the correct view of the statute, the circumstances were not 
such as to give them authority to expunge his name, and he has been 
wrongfully deprived of his franchise. Now, one of the earliest uses 
to which the writ of mandamus was put was to restore a man to a 
franchise of which he had been wrongfully deprived. It is not often 
used for that purpose now — hardly ever, indeed, in England — because 
the compilation of the electoral rolls there is conducted under statutes 
which give an appeal from the Revising Barristers to the High Court, 
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In re Elbotoral and that being given a mandamus will not lie. In the same way, in 
or Babcoo, the case of municipal franchise, special provision is made by modern 

Expqrte Collins, statutes. But, as I have said, the remedy by mandamus for restora- 
Oriffith C.J. tion to the franchise was very well known, and the old bqpks are foil 
of cases upon the subject. That remedial writ is part of the process 
of this court, which has all the powers of the Court of Queen's Bench. 
Tapping, an old authority on the subject, says : — "So wherever there 
is a right to execute an office, to perform a service, or exercise a func- 
tion or franchise (more especially if it be a matter of public concern or 
attended with profit), and a person is kept out of possession or dispos- 
sessed of such right, and has no specific legal remedy, the Court of 
B.B. will assist by mandamus for the sake of justice." It appears, 
then, in this case, that the applicant has been dispossessed 
of a franchise to which he is entitled. And although 
this is the first instance in which a mandamus has been 
asked in this Court on that ground, the Court certainly has 
jurisdiction to give the relief which is necessary for the purpose o{ 
doing justice. It is right to add that the Bevision Court is no doubt 
a court of justice, and has certain functions, and I apprehend that 
among them is the function of deciding upon questions of fact relating 
to the right to the franchise, but that function does not give them juris- 
diction to deprive a man of the franchise without any evidence. 
Therefore, we think that the rule should be made absolute to restore 
the name of this man to the electoral roll. 

Rule ahsolvi^ for nmndamwi to restore the name of CoUinn to thf 
electoral roll /or the district of Barcoo, 
Solicitor for appellant : W. Morse. 
Solicitors for respondent : ChatnheiSy Bruce d McNab, 
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MELVILLE i'. PHILLIPS. 

Judgment — Delivery of in open Court — Power of District Court judge to 
setul memo, of judipnent to Registrar — District Court Rules — Btdf 
156 ultra vires — Distress, Replevin and Ejectment Act of 1867 ^ «. S*2. 

The necessity for the delivery of judgment after trial in open Court can only be 
dispensed with by statutory authority. Consequently, Rule 156 of the District 
Court Bules, 1891 . which empowers a District Court judge to send a memoran- 
dum of his judgment to a District Court Registrar, to be by him oommnni. 
cated to the parties, is ultra vires. 

A woman living with a man, and reputed to be his wifo, is not a casual visitor 
within the meaning of s. 32 of The Distresst Reple^jin and Ejectment Act oj 
1667. 
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Appeal by defendant from the decision of the District Court at 
Gladstone on the hearing of an appeal from a decision of justices in an 
action by Bachael Phillips against Arthur George Melville to recover 
possession gf goods alleged to be wrongly detained. 

Ail the facts appear in the judgment of the learned Chief Justice. 

Stfdfs for the appellant. The present appeal is properly brought, 
and the District Court judge has not exceeded his jurisdiction in 
stating a case at the request of the defendant after the close of the 
case and the delivery of judgment. The learned District Court judge 
was wrong in deciding that the original plaintiff, whose goods were 
seized, was a casual visitor, and the evidence could not support that 
finding. Nor is there anything in the contention that the landlord 
was liable to damages for failure to sell within five days. He cited 
Uar v. Edmonds (1 B. & A. 167), Huddy. linvenur (6 Moore 642), Phil- 
}mM V. Lehain (36 L.T. 866), Lehain v. Philpott (L.R. 10 Ex. 242). 

Mac^egor for respondent. The facts show that the respondent was 
a casual visitor. The landlord must sell within a reasonable time, 
and the respondent is entitled to succeed on that point (Pitt v. Sheir^ 
4 B. & A. 208). Moreover, on the delivery of judgment, the District 
Court Judge was functu4t ofieioy and could not then state a case. In 
this case it seems that no judgment has been delivered — certainly 
none has been pronounced — in open court, as should be done (Allen v. 
IjMh)e, 8 A.L.T. 129). Rule 166 of the District Court Rules is ultra 
tiresy as the obligation to pronounce judgment in open court can only 
be dispensed with by statutory authority. 

GaiFFrrH C.J. : This is a special case stated by a learned District 
Court judge upon his decision on an appeal from the Court of Petty 
Sessions. The plaintiff in the Court of Petty Sessions sought to re- 
cover certain goods which, she alleged, had been wrongfully distrained 
by the defendant. ' The learned judge, after hearing the appeal, re- 
<%rved judgment, and then, acting under Rule 166 of the District Court 
Roles, sent a memorandum of his judgment to the Registrar at Glad- 
stone, to be either read in court or sent to the parties. Up to that 
time no request had been made to him to reserve any question of law 
that had arisen at the hearing. Shortly afterwards, however, the 
defendant's solicitor asked him to state a case for the opinion of the 
Supreme Court, and he has done so. The question is raised on the 
case, whether, after judgment has been given, a special case can be stated, 
and that question raises some points of difficulty. Before, however, it 
is necessary to decide that question, it must appear that judgment has 
been given. 

Now judgment has been given in this case only by its being read or 
mentioned by the Registrar in the absence of the judge. Rule 166 
purports to empower judgment to be given in that way, and to provide 
that it shall have the same effect as if it were delivered at the trial. 



Mbltillb v. 
Phillips. 



Griffith C.J. 



116 



THE QUEENSLAND LAW JOURNAL. 



1889. 



MXLVtLLE V. 

Pbillips. 
Griffith C.J. 



But pronouncing judgment upon a trial is a judicial proceeding— 
perhaps the most important part of the judicial proceeding — and I 
confess I do not see how a judge can pronounce judgment except in 
open court, unless under the authority of some statute. A statute 
was passed a year or two ago empowering absent members of the Fdl 
Court, in any case in which judgment is reserved, to send their judgment 
in writing, to be read by a brother judge in open court. Jn the absence 
of any statutory authority of that kind, I can see no authority for a 
judge to give judgment otherwise than in open court; and so it 
appears to have been decided in Victoria. If that is the correct view, 
judgment has not been pronounced in this case, and as the Full Court 
does not sit as an advisory court, to give opinions in cases in which 
judgments have not been pronounced, this appeal is premature, and 
we have no jurisdiction to entertain it. At the same time, I think ii 
rij(ht to say that Rule 156 is a rule of great convenience ; and although, 
strictly speaking, it is ultra vires, still, when judgment is so given and 
accepted by the parties, probably no objection could be taken after- 
wards. But it would be far better that statutory authority should be 
given to the Rule. 

Both parties have asked the Court to give their opinion on the sub- 
stantive points intended to be raised by this appeal. The action was 
brought to recover possession of goods alleged to have been wrongfully 
distrained. The goods were found in the house of a tenant who had 
died, and the action, no doubt, was brought in order to claim the 
benefit of section 42 of The DiMress, Replevin and Ejectment Act, which 
provides that the goods of a casual visitor cannot be taken by way of 
distress. The point intended to be raised by the plaintiff was that she 
was a casual visitor at the house. Whether she was a casual visitor or 
not is a question of fact on which there is no appeal to this Court; 
but whether on the evidence it was open for the Court below to find 
that she was a casual visitor is a question of law on which there is an 
appeal. It appears that the plaintiff was the reputed wife of the 
tenant, and had been living with him as his wife for upwards of two 
years. Under those circumstances we think it was not open to the 
Court to find that she was a casual visitor, whose goods were not liable 
to be distrained. The next point was whether, the goods having been 
seized, the landlord was bound to sell them within a reasonable time 
afterwards. If he was bound to sell in a reasonable time, and did not, 
probably he would be liable to some action, but this action was founded 
on the right to immediate possession of the goods. Goods taken under 
a distress are taken as a pledge, and the tenant is not entitled to get 
them back from the landlord without payment of the rent, so that the 
right of action asserted in this case, which was founded on the right to 
immediate possession, did not exist. In that respect the action was 
misconceived. The only ground on which it could be maintained was 
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that the goods, being the property of the plaintiff, were not liable to be 
seized ; but as she was not a casual visitor it is clear that the distraint 
was lawful, and the action ought to have failed. All we can do is to 
strike out the appeal. When the appeal comes again before the 
learned judge tor formal judgment, no doubt he will give the right 
judgment. 

Chubb J. : I concur. 

Real J. : I concur. 

SoUcitor for appellant : (t. V, HelUcar. 

Solicitors for respondent : O'Shea k O'Shea, 
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METROPOLITAN TRANSIT COMMISSIONERS v, BERRY, 
Kx parte BERRY. 

Traffir — By-law of Transit L\nnmimonern — Ihj-hnv ultra vires as imposing 
penalti/ in excess of authoritij conferred Inj Act — Brisbane Traffic 
Act of 1895 (59 Vic, Xo. 34), ss. 28, 29 (5j—Bn4ilmne Traffic 
Act of 1896 (60 Vic, Xo, 20) s, 6 (9) (10). 

By 8. 29 of The Brisbane Traffic Act of 1895 and a. 6 of The Brisbane 
Traffic Act of 1896 the Metropolitan Traffic Commissioners appointed under 
those Acts are empowered to make by-laws in respect of the matters set out in 
those sections, and under s. 29 of the Act of 1895 they may impose 
penalties for the breach of such by-laws, and different penalties for successive 
breaches, but with a proviso that no such penalty shall exceed £20. The 
Commissioners, assuming io act under that authority, made this by-law : — 
" Every owner and driver of any vehicle ordinarily used, kept, or let for the 
conveyance for hire of goods, chattels, merchandise, or materials within the 
district shall obtain a license from the Commissioners for every such vehicle, 
and every owner and driver of any vehicle so used, kept, or let, or found on 
any public stand within the district, without having first obtained a license 
therefor, shall, respectively, be liable to a penalty of not less than £1 and not 
more than £5 for every day during which such vehicle is so used, kept, let, or 
found as aforesaid." The portion of the by-law which constituted the offence 
followed the words of s. 6, subsecs. 9 and 10 of the Act of 1896. 

Held^ that the offence created by the by-law was a single and not a continuing 
offence, that the by-law was indivisible, and that as the penalty imposed by 
the by-law for breach of it might exceed £20, it was invalid. 

Motion on behalf of William Berry to make absolute an order nisi 
calling on the justices of North Brisbane and the Metropolitan Transit 
Commissioners to show cause why the conviction of the appellant for a 
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commissionbrs v, 

Bebht, 
Ex parte Berry. 



Griffith C.J. 



breach of a by-law of the Metropolitan Transit Commissioners should 
not be set aside, on the ground {inter alia) that the by-law was idtro 
vires. 

The appellant was charged before the Justices of North Brisbane, on 
the complaint of the Metropolitan Transit Commissioners, with a 
breach of a by-law made by the Commissioners under the authority 
conferred on them by Tfie Brisbane Traffic Acts of 1895 and 1896, in 
that he, being the owner of a certain vehicle, to wit, a dray, ordinarily 
used for the conveyance for hire of materials within the district of the 
Commissioners, did use the said vehicle within the said district for the 
conveyance for hire of materials without having first obtained a 
license therefor from the said Commissioners, and, being convicted, was 
fined £1 and costs. He subsequently obtained an order 7mi to quash 
the conviction. The by-law under which he was charged is set out 
at length in the head-note and 'the judgment of the learned Chief 
Justice. Other grounds of appeal were taken and argued, but are not 
material to the decision of the Court. 

Macgregor^ to move the rule absolute : The by-law is ultra vires. The 
only power of the Commissioners to inflict penalties is under s. 29 (2) 
of the Act of 1895, and by that subsection no penalty can exceed 
£20. The by-law under which the appellant was convicted provides 
penalties which may in the aggregate amount to more than that 
amount, and is therefore bad (/?. v. Shuter^ 8 V.L.R. (L.) 138.) 

Morse, to show cause : The first part of the by-law must be intra 
viresy as it follows the words of the Act. Every day's use of the 
vehicle constitutes a new offence, therefore the appellant is liable to a 
daily penalty. 

The Chief Justice : No, the offence is not the daily use, but the being 
the owner of a certain vehicle without first obtaining a license. The 
words " used, kept, or let for hire " are merely descriptive. 

Morse: Even assuming this is so, yet the by-law is intra dm 
in that the appellant is liable not merely for being the owner, but being 
the owner and using. To that extent, instead of exceeding their 
powers the respondents have curtailed them. Even if penalty is ultra 
vires, the by-law is divisible, and a penalty can be imposed under clause 
35. 

The judgment of the Court was delivered by 

Griffith C.J. : This conviction is attacked on three grounds — first, 
that the by-law is ultra vires ; secondly, that the appellant was not a 
person coming within the words of the by-law ; and thirdly, that the 
information was not laid by the proper authority. The last ground 
was practically abandoned. With respect to the second ground, that 
the appellant does not come within the words of the by-law, it is con- 
ceded that he came within the literal language of it, and it is not 
necessary to say any more on the point, except to remark that when a 
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man comes within the literal language of a law, some good reason Metropolitan 

7&ANSIT 

should be shown for holding that the law does not apply to him. On Commissioners v. 
the point that the by-law is ultra ci res , the contention is that, as it „ ^^*B 
stands, it would empower the bench to impose a cumulative penalty of 
a very large amount — beyond, at any rate, the £20 which is the 
maximum penalty they are allowed to impose by the statute under 
which they have authority to make by-laws {'The Brisbane Traffic Act 
0/2895, 8. 29). Section 6, subsecs. 9 and 10 of The Brisbane Traffic 
Act of 1896 authorises by-laws to be made requiring the owners or 
drivers of vehicles ordinarily used, kept, or let for the conveyance for 
hire of goods, chattels, merchandise, or materials, to obtain from the 
Commissioners a license in respect of every such vehicle. The 
respondents, in the first part of their by-law, have followed the words 
of the statute. They say :— " Every owner and driver of any vehicle 
ordinarily used, kept, or let for the conveyance for hire of goods, 
chattels, merchandise, or materials, within the district, shall obtain a 
license from the Commissioners for every such vehicle." If the by- 
law had stopped there, it would be clearly within the language of the 
statute ; but they have gone on to enact — " and every owner and driver 
of any vehicle so used, kept, or let, or found on any public stand within 
the district, without having first obtained a license therefor, shall, 
respectively, be liable to a penalty of not less than £1, and not more 
than £5, for every day during which such vehicle is so used, kept, let, 
or found as aforesaid." They have treated the offence as being a 
continuing offence, which might be continued over several days, and 
they hav^ attempted to impose a penalty of £1 to £5 for every day 
during which the offence is continued. In my opinion, the only 
offence under this by-law is not obtaining a license. That omission is 
one single offence, not a separate offence on each day during which the 
omission continues. If it were, a by-law might impose a fine of £20 for 
every day during which the owner fails to hold a license. If the by-law 
had expressly made such a provision as that, it would clearly be bad, 
because the maximum penalty cannot be more than £20. The language 
they have actually used is open to the same objection, although to a 
certain extent there is a limitation, because the by-law does not purport 
to impose a fine for every day during which the man is the owner of a 
vehicle of that kind without a license, but only for each day 
during which it is "so used, kept, or let, or found." But 
even so limited, it involves a penalty of more than £20 for the 
commission of the one offence, which is the omission to obtain a 
license. It was suggested that the by-law might be read as if it stopped 
at the part imposing the duty to obtain a license. No doubt, if it 
had stopped there it would have been good ; but it is impossible for us 
to conjecture what the framers of the by-law would have done with 
respect to penalties if they had stopped there. They might have 
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imposed no maximum, or they might have imposed a maximum less 
than £20. Although, therefore, in some cases, by-laws may be divis- 
ible, it is quite clear in this case that we cannot reject the latter part 
of the by-law without, in effect, making a new by-law ; because, the 
intentions of the framers of the by-law not being completely expressed 
in the first paragraph, if we were to reject the latter paragraph, we 
should be construing the by-law as imposing a maximum penalty of £20 
for an omission which, of itself, they did not desire to treat as an 
offence, instead of as imposing a maximum penalty of £5, to be inflicted 
only under some circumstances, instead of under all circumstances. 
That being so, it is impossible for us to treat the by-law as other than 
indivisible, and the penalty being more than the Commissioners could 
impose, the by-law is bad, and the conviction must be quashed. 

Solicitors for appellant: O'Sliea d- (VShea, 

Solicitor for respondents : W. Morse. 



[Full Court.] 

1899. 
15th February, 

Griffith C.J. 
Chubb J. 
Real J. 



McLAY r. REIS. 

Evidence — Judicial notice — Proclamntion hij Goreimor-in- Council — 
Evidence and Discovery Act of 1867 (31 IVc, No, 13), ». i. 

By 8. 1 of The Evidence and TH»covery Act of 1867, courts of justice must take 
judicial notice of hU proclamations by the Governor- in-Council. It ia not 
necessary that formal evidence of the proclamation, such as the tendering of a 
Government Gazette containing it, should be given. 

Appeal by special case from the decision of William Yaldwyn and 
others, justices of South Brisbane, on complaint by Charles M*Lay, 
Chief Inspector of Factories, against Albert Alfred Reis, for a breach 
of The Factories and ^hops Act of 1896. 

Reis was charged before the justices of South Brisbane, on the 
complaint of the Chief Inspector of Factories, with obstructing an 
inspector under The Factories and .Shops Act of 1896 in the execution 
of his duty. Prior to the date of the alleged offence that Act had, by 
proclamation of the Governor-in-Council, been declared to be in force 
in the district of South Brisbane, which was the locust in ym> of the 
offence charged. No formal evidence of the proclamation was 
tendered to the justices, who dismissed the complaint on the ground 



THE QUEENSLAND LAW JOURNAL. 



121 



Griffith O.J. 



that they had no evidence that the Act was in force in the district of McLay r. Beis. 
South Brisbane ; but on the application of the complainant stated a 
special case, raising the question whether they were right in that 
decision. 

St, Ledger, for appellant, contended that under s. 1 of The EiUienve 
and LHscovenf Act of 1867 the justices were bound to take judicial 
notice of the proclamation, which was therefore in evidence before 
them, and that their decision was consequently wrong in point of law. 

Woolcocky for the respondent, contra, 

Griffith, C. J.: This is a complaint of a breach of the Factories Act 
alleged to have been committed somewhere in South Brisbane. The 
Factories and Shops Act of 1896 is only in force in districts which by pro- 
clamation of the Governor-in- Council are declared to be districts for the 
purposes of the Act. The first section of The Evidence mid Discovery 
Act provides that courts shall take judicial notice of proclamations. 
The objection was taken in the Court below that there was no evidence 
before the justices that the Factories Act was in force in that district. 
It appears that a proclamation was made in February, 1897, bringing 
this district within the Act ; and of that Act the justices were required 
to take judicial notice. The objection was that it was not proved 
formally. The justices proceeded on the assumption that when a 
court is required to take judicial notice of a matter of law the document 
embodying the law must be formally tendered in evidence. That is a 
misconception. The first question they had to consider was whether 
this Act was part of the law of that locality. That was a matter of 
law of which th%y were required to take judicial notice, for which 
purpose they might make any necessary inquiries. As a matter 
of law the Act was part of the law of the locality, and they 
ought to have proceeded on that assumption. They, however, pro- 
ceeded on the assumption that whether it was or not had not been 
proved. They did not decide the case on the merits ; and on the 
point on which they did decide it they were clearly wrong. They could 
have satisfied themselves easily as to the existence of the proclamation 
by looking at the Gazette. 

Chubb J.: I agree. I may add that the question arose before Mr. Chubb J. 
Justice Harding in the case of the Qiu*en v. Vos, (6 Q.L.J. 215.) There, 
in order to satisfy himself as to his jurisdiction, the learned Judge 
directed a question to be sent to his Excellency the Governor, asking 
whether a certain island was within her Majesty's dominions or within 
the jurisdiction of any civilised power. He received a letter in reply, 
giving the necessary information, and on that he held that he had the 
necessary jurisdiction, and proceeded to try the case. 

Real J.: I am of the same opinion. The magistrates were clearly Real J. 
under the impression that they could satisfy themselves in only one 
way, and that was by having the documents formally tendered. 
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McLay v. Rem. Griffith C.J. : The appeal will be allowed, with costs. 
Griffith C.J. Solicitor for appellant : ('roivn SolUitor^ J. Howard Gill. 

Solicitors for respondent : WiUton d Hemming, 



In re CARUCHET. 



1899. 
27lh Febmary. 

Gnffith C.J. 



irrit — Pnsofier under remand on chartjf 
committed within territorial jurisdiction of 



Habeas Corpus — lieturn to 
of felony — Offence not 
Queemland, 

The return to a writ of habeas corpw stated that the appellant was detained 
in Her Majesty's Gaol at Brisbane under remand on a charge of larceny, bat 
did not show that the offence was charged to have been committed within the 
terntorial jurisdiction of the colony of Queenslnad. 

Heldf that the return was insufficient, and that the prisoner must be discharged 

Motion on behalf of Arthur Alexandre Caruchet, on the return of a 
writ of habeas corpus, that he be discharged from custody. 

The prisoner was arrested in Queensland by warrant on a charge of 
larceny of a boat in New Caledonia, and was brought before the Police 
Magistrate at Brisbane on a charge of larceny, who, on 21st Februan't 
remanded the prisoner to the custody of the superintendent of Her 
Majesty's Gaol at Brisbane. On 24th February a writ of habeas corpm 
was issued, directed to the superintendent of the gaol, to which a 
return was filed by the superintendent showing that the prisoner was 
detained under warrant of remand on a charge of larceny. 

Feinntjs moved that the prisoner be discharged. The return does 
not show that the offence is alleged to have been committed within tbe 
territorial jurisdiction of Queensland, and is bad on the face of it. 

Connolly, for the Crown, submitted that the return was true, and that 
the Court could not go behind it. In answer to the Court, he said that 
he did not suggest that an amended warrant could be substituted 
alleging that the offence had been committed in Queensland. 

Griffith C.J. : The prisoner is brought up under a writ of hahtot 
corpus, and it appears by the return that he is in custody under a 
warrant of remand upon a charge of larceny. At first sight that seem? 
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good, but it is suggested that the alleged larcenj was not committed -?» rt Cahuchbt. 
within the territorial jurisdiction of Queensland. The writ was granted Griffith C.J. 
on affidavits by which it appeared that the prisoner was arrested upon 
a charge of larceny committed in New Caledonia. There is no doubt 
that the tribunals of Queensland have no jurisdiction to deal with 
offences committed beyond the territorial limits of Queensland. If that 
were ever liable to doubt, it was settled by ^IcLeod v. tke Attorney- 
General of Neiv South Wales (1891, A.C. 455). The tribunals 
of this colony have no jurisdiction to punish offences committed abroad, 
unless under the authority of some Imperial statute, which is a matter 
that does not come into question here. Now the Justices Act pre- 
scribes a form of warrant of committal on remand (Form 16 in the 
Third Schedule to the Act) , which recites that the accused person was 
charged before justices for that, &c., " as in the warrant to apprehend." 
The warrant to apprehend is Form 8, and it recites that complaint has 
been made for that the accused on such a date and at such a place com- 
mitted such an offence. The place where the offence was committed is a 
material element in determining whether the Court has jurisdiction to 
deal with the matter or not. The return in the present case must, I think, 
be taken to be true in fact. I have been invited to go behind it and ascer- 
tain the actual facts, but I do not think, with the light I have now, that 
in a criminal case the Court has any jurisdiction to do so. The Statute 
56 George III., c. 100, which gives that power, only deals with cases that 
are described as ** other than for some crime or supposed criminal matter.** 
The objection, however, that the return is bad on the face of it in not 
showing that the alleged offence was committed within the jurisdiction 
of Queensland is a substantial one, and the only question is whether I 
am bound to read the allegation in the return that he was charged 
with larceny as meaning that he was charged with larceny committed 
in Queensland. Having regard to the forms given by the statute, and 
the general rule that nothing is intended against liberty in the 
proceedings of inferior tribunals, I come to the conclusion that I am 
not bound to read the statement that the prisoner was remanded 
on a charge of larceny as meaning larceny committed in Queens- 
land. If this were merely a technical objection, and the real 
charge against the prisoner were one of larceny committed in Queens- 
land, I should feel disposed to adjourn the matter for the purpose of 
allowing an amended warrant of committal to be substituted ; but Mr. 
Connolly, in supporting the case for the Crown, has not suggested that 
any other warrant could be substituted. I propose, therefore, to deal with 
the matter on the basis that the prisoner is on remand charged with an 
offence committed in New Caledonia. There are provisions for the 
extradition of offenders who have committed offences in foreign parts. 
They are contained in The Extradition Act, and that is an Act which 
can only be put into operation at the request of the accredited repre- 
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sentative of a foreign Power. No question of that kind arises in this 
case. I therefore am bound to consider the prisoner as in custody for 
an offence which does not appear to have been committed within the 
territorial jurisdiction of Queensland. That being so, the courts of 
this colony have no jurisdiction to deal with it, and I am bound te 
order the prisoner to be discharged. 

Solicitor for A. A. Caruchet : W. C. Hardimi. 

Solicitor for the Crown : J. H, Gill. 



1898. 
8th March. 

Chubb J, 



Chubb J. 



In re THE WILL OF M. ENRIGHT. 

Will — Charge of debtn on real and personal estate — Personalty 
insufficient to pay debts — Sanction of Court to sale of realty. 

Where a testator has charged his debts upon the whole of his real and personal 
estate, and has devised the real estate in fee, the executors, upon the personal 
estate proving insufficient for the discharge of debts, may be sanctioned to 
raise moneys for that purpose by the sale of the real estate. 

Application by the executors of the will of M. Enright for th^ 
sanction of the Court to the sale of real estate of the testator. 

The testator by his will, after appointing A. and B. his executorst 
directed that all his debts should be paid as soon as conveniently might 
be after his decease, and gave, devised, and bequeathed to his two 
nephews all his property and personal effects, to be divided equaJlv 
between them. 

The personal estate having proved insufficient to pay all the debts, 
the executors applied that they might be sanctioned to raise moneys 
for the discharge of the deceased's debts by the sale of his real estate, 
which consisted of one piece of land of the value of £100 or there- 
abouts. 

Stumnif for the applicants, referred to Th£ Trustees and ExecuUn^ 
Act of 1897^ 8. 8 (definition of terms ** trust" and "trustee") and 
s. 48 ; 2'he Trustees and Executors Act of 1897 Ameiulment Act^ s. 2 : 
and The Succession Act of 1867 y ss. 68, 70, and 72. 

Chubb J.: A trustee may, with the sanction of the Court, raise moneys 
by way of sale of the trust property or any part thereof for the dischargie 
of debts, for the payment of which the trust property may ba made 
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available, notwithstanding any directions given by the instrument ^»* re The Will 
T . . , , _ OF M. Enbiort. 

under which the trust arises. 



(The Trustees and ExeciUors Act of 1897, 
s. 48, and the Amendment Act, s. 2). The terms <' trust** and 
*' trustee " are defined by s. 8 of the principal Act to include cases 
where the trustee has a beneficial interest in the trust property, and 
also the duties incident to the office of real or personal representative 
of a deceased person. In this case the testator has charged his debts 
upon the whole of his estate, and the procedure adopted by the execu- 
tors to make the real estate available for the discharge of the liabilities 
— the personal estate having proved insufficient— is simpler, more 
expeditions, and much less expensive than the only other coarse open 
— the administration by suit of the real estate by the Court or by 
administration summons in Chambers. I think the case is covered by 
the provisions of the above Act^ to which I have referred, and make 
the order as asked. 
Solicitor for applicants : ( -ofien. 



Chabb J. 



ALLISON r. PETTY. 

Special case — O. XXXIV,, rr. 1 and 4 — Estate tail — Real Froperty 
ActofI861(25Vic,,Xu.l4),8s, 1,16,26, 36,37, 38,43,48,112-Real 
Property Act of 1877 (41 Vic, No. 18), s. 51 — Deeds UetjiHtration 
Act (7 Vic,, No. 16), s. 16^Titles to Land Act, 1858, s. 20^ 
Statute Be Donis Conditionalihm (1 Ed. I. c. 1) — The Fines and 
Recoveries Act (3 and 4 Wni. IV., c. 74)— Settled Land Act of 1886 
(50 Vic., No. 13), s. 31 (5) — rHsentailinn deed — Power to bar 
entail —Lands under Real Property Act — Lands not under Act. 

By a maniitge settlement made in 1857, two pieces of land, herein called the Edward 
Street land and the Elizabeth Street land respectively, were conveyed to a 
trustee for the following uses:— To the use of the intended wife, the plaintiff 
E.A., for life, with remainder to the issue of the marriage as tenants in common 
in tail, with cross remainders, and with ultimate remainder in fee to the 
intended husband. The marriage was duly celebrated, and in 1866 the husband 
died intestate, leaving a son (his heir) and two daughters, who, with the widow 
and the husbands of the daughterti, were the plaintiffs. Some years later, on 
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Alluov r. Pimr. the sppUcaiion of the trustee for uses, the Elizabeth Street land was, appareotlj 

bj inadvertence of the Real Property Office, brought under the Real Property 

Act, and a certificate of title was issued to a nominee of the trustee, who shortlj 
afterwards, by a nomination of trustees, transferred the land to the defendaots 
upon the trusts of the settlement of 1857. In 1896, the defendants were, by 
order of Court, appointed trustees of the Edward Street land under Tht Settkd 
Land* Act of 1886, and subsequently the tenant for life sold the land for £3,000. 
which amount remained in the hands of the defendants. In 1898. a deed, to 
which all the pUintiffs and the defendants, were parties was executed, which 
purported to convey the Elizabeth Street land, and the £3,000 representing 
the Edward Street land, to the defendants upon trust to hold the same subject 
to the life estate (except with respect to the £3,000 in which the plainiifi 
E.A. gave up her life estate) of the plaintiff E.A., but discharged from the 
estates tail of the issue of the marriage, and all estates to take effect after the 
determination of such estates, and to hold them so discharged to the use of the 
three children of the marriage as tenants in common in fee. The plaintiff E.A. 
concurred in the deed as '* Protector of the Settlement," which was executed 
and acknowledged as prescribed bys. 16 of The Deeds Registration Act^ 18S3. b 
an action to determine the rights of the parties under the deed : 

Heldf that the registered proprietor of an estate tail under the Real Property Acts 
can dispose of it by an instrument duly registered, and that the deed was 
consequently a valid disposition of the equitable estates tail in the land held 
under the Real Property Acts, and also of the legal interests in the £3,000, 
which represented the land not under the Real Property Acts. 

The English Fines and Recoveries Act (3 and 4 Wm. IV. c. 74) is not in force in 
Queensland, and therefore the concurrence of the plaintiff E.A. as "Protector 
of the Settlement ^' gave no additional validity to the deed. 

Special case under 0. XXXIV., rr. 1, 4, in an action by Elizabeth 
Allison and others against Petty and another for specific performance 
of a disentailing deed. 

The writ of summons in the action was endorsed with a claim for an 
order directing the specific performance of an indenture of disentailing 
deed, dated 8th October, 1898, for the payment to the plaintiffs, other 
than Elizabeth Allison, of the sums admitted to be due and owing as 
therein mentioned, and also directing the defendants to execute a 
nomination of trustees in accordance with the trusts of the said deed. 

The action was commenced with a view to' obtain the opinion of the 
Court as to the validity of the deed. The facts and the questions 
asked in the special case sufficiently appear in the judgment. 

The case was first heard at the December sittings of the Full Court, 
and was then ordered to be set down for further argument at the 
February sittings, with liberty to amend. 

In the interval the special case was amended by the addition of a 
paragraph to the effect that G. B. Allison, who was one of the plain- 
tiffs and also one of the parties to the deed, was the heir-at-law of bis 
father, the deceased husband of the plaintiff Elizabeth Allison, who 
had died intestate in 1866. It was thus shown that the ultimate 
remainder in fee expectant on the failure of the estate's tail was vested 
in O. B. Allison. 

iS/miuf, for the plaintiffs : First, as to the land not under the Beal 
Property Acts. It is now represented by money, but the money is to 
be treated as if the land had remained unconverted (Settleii Lai ml Act 
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of 1886, 8. 81 (6).) The disentailing deed is executed in accordance Aixibon r. Pbttt. 
with the provisions of s, 16 of 21i£ Deeds Retfistration Act of 1848. 
That section is ambignous in its language, but its object is palpably to 
provide a local substitute for the former English system of barring 
estates tail by recoveries and fines. (See particularly the preamble of 
the section and its concluding words.) The deed operates in the same 
way as if common recoveries had been suffered by the several tenants 
in tail, so as to bar the heirs of their bodies and the ultimate remain- 
derman. If not, it at least operates to bar all interests except that of 
the ultimate remainderman ; and he is shown by the special case as 
amended to have joined in the deed and so parted with his rights. 
'Counsel also referred to s. 20. of Tfie Titles to Land Act of 1868.] 
Secondly, as to the land under the Beal Property Acts. Those Acts 
recognise estates tail (see Act of 1861, ss. 16, 26, 86 et seq,) Legal 
estates tail may be registered and dealt with by the appropriate forms 
provided by the Acts. Section 1 of The Real Property Act of 1861 
repealed the Statute De Donis, Here the legal estate is vested in the 
defendants, who are registered as proprietors, and the plaintiffs O. B. 
Allison, Mary Markwell, and Fanny Peate (children of the plaintiff 
Elizabeth Allison) have equitable estates tail, which may be dealt with 
in accordance vrith The Deeds Registration Act, 

Power, for the defendants, adopted the arguments of plaintiffs' 
counsel ; and further, as to the lands under the Beal Property Acts, 
contended that the maxim '* Equity follows the law" had no applica- 
tion to dealings with land under those Acts ; and that even if a legal 
tenant in tail could not bar his issue and the remainderman, an equi- 
table tenant in tail could do so. Equitable interests were not affected 
bj the Acts, which only purport to affect dealings with interests capable 
of registration, and preserve the rights of equitable owners unimpaired. 
Unregistered interests cannot be dealt with by ** instruments ** in the 
forms provided under the Acts. {See the definition of " instrument " 
in the interpretation clause of the Act of 1861, and Walters \. Eldi^dge, 
4 Q.L.J. 118.) An equitable tenant in tail could bar in England by a 
recovery, prior to The Act for the Abolition of Fines and Recoveries, and 
could do so in Queensland, with regard to land not under the Acts, by 
virtue of s. 16 of The Deeds Registration Act, The last-mentioned 
Act is not inconsistent with the Beal Property Acts so far as concerns 
equitable estates. As to the recognition of estates tail under the Beal 
Property Acts, counsel referred to form D in the schedule to the Act of 
1861, also to ss. 82 and 47 of the New South Wales Act of 1862, s. 
238 of the Victorian Act of 1890, and Swinden v. Swinden (16 
S.A.L.B. 7). 

C.A.V. 

21st March. 

Griffith C.J. : This case raises some interesting and important Griffith C J, 
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GrjtaLC-;, CATfiA^ btixlezLenU d^ted ^:h AprlL 1S57, rwo pieces (rf land, 
^vjL^c ctf in u«e case as the Elizabeih Street land and the Edv&rd 
hiTtei hjA Fkspeenrelj. were cooTered br the iMShex of tiie intended 
vife, wLo is tLe plainQfT Elizabeth Allisao, to a tziislee for uses. 
wLx-h, so iar as is now material, were as follows :— To the nae of ibe 
intended wife for life, with remaind^ to the issue of the marmge as 
tenants in &munjn in tail, with cross remainders, and with ultimate 
nbmainder in f €« to the intended hosband. The mamage was dnlj 
eekrbrat^ The hosband died in 1h66, intestate, karing a son and 
two daogbters, children of the marriag<e. who are all alire, and who, 
with the widow and the husband of the daughters, are the plaintife in 
this action. The plaintiff, G. B. Alliscm, is the heir-at-law of the 
bodband. 

Some jearg ago, on the apphcation of the trustee for oses, who 
deseribed himself as a trustee for the plaintiff Elizabeth Allison for her 
life, and for tbe children as joint tenants in fee in remainder, the 
Elizabeth Street land was brought under the provisions of the Beal 
Property Acts, and a certificate of title for an estate in fee simple wa5 
issued to one G. E. Markwell, who shortly afterwards, by an instra- 
ment of nomination of trustees, transferred the land to the defendant 
as trustees upon the trusts of the settlement of 1857. 

It does not appear how this application passed the scrutiny of the 
Piaster of Titles. Fraud, however, is not suggested, and it is conceded 
that the rights of the plaintiffs are to be treated in equity as not being 
prejudicially affected by the bringing of the land under the Acts. 

In 1896, by an order made under the provisions of The SettUd Lnnii 
Act of 1886, the defendants were appointed trustees of the Edwani 
Street land, and subsequently the tenant for life, in exercise of the powers 
conferred by that Act, sold the land, which is now represented by a 
fund of £8000 in the hands of the defendants. Under s. 81, subsec. 5, 
of the last mentioned Act, this money is to be considered as land, and 
may be disposed of in the same manner as tbe land which it represents. 

On 8th October, 1898, a deed, to which all the plaintiffis and the 
defendants were parties, was executed, which purported to convey to 
the defendants all the land mentioned in tbe settlement and not already 
sold, upon trust to hold the same subject to the life estate of the 
plaintiff Elizabeth Allison, but discharged from the estates tail of the 
issue of the marriage and all estates to take effect after the determina- 
tion of such estates, and to hold them, so discharged, to the use of the 
three children of the marriage as tenants in common in fee. 

The deed contained a similar disposition with respect to the sum of 
£8000, except that the plaintiff Elizabeth Allison gave up her U« 
interest. The plaintiff Elizabeth Allison concurred in the deed as 
" Protector of the Settlement." 
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The deed was executed and acknowledged by the parties in the Aluson v. Potty. 
manner prescribed by The Registration Act, 7 Vic, No. 16, s. 16, to Griffith C.J. 
which we shall have occasion to direct particular attention. 

By an indenture dated 27th October, 1898, made between the 
plaintiffs of the one part and the defendants of the other part, the 
plaintiiTs directed the defendants to execute an instrument of nomina- 
tion of trustees under the Heal Property Acts with respect to the 
Elizabeth Street land, upon trust for the plaintiff Elizabeth Allison for 
life, with remainder upon trust for the three plaintiffs, issue of the 
marriage, as tenants in common in fee, with certain powers of leasing. 

The questions submitted for our consideration are as to the validity 
and effect of the deed of 8th October, 1898. 

It will be convenient to deal first with the fund of £8000, which 
represents land that never was subject to the Real Property Acts, and 
to which consequently the Act 7 Vic, No. 16, undoubtedly applies. 

There seems to be no good reason for doubting that the statute De 
Ihnin (I. Edw. 1, c. 1) became part of the law of New South Wales 
on the settlement of that colony. By the law as it stood immediately 
before that statute, when land was given to a man and his heirs he 
could dispose of it at once. And when land was given to a man and 
the heirs of his body he could, as soon as issue was born, dispose of it, 
both against his heirs and against the lord or remainderman. 

The statute enacted that in the case of conditional gifts— a term 
which was understood to include a gift to a man and the heirs of his 
body — the will of the donor should be observed according to the form 
of the deed, '*' so that they to whom the tenement was given should 
bare no power to alien it, whereby it should fail to remain to their own 
issue after their death, or to revert to the donor on failure of their 
issue." Although the result of this provision was that a tenant in tail 
m possession could not effectually dispose of a greater estate in the 
land than an estate for his own life, the nature of his estate in the 
land was not formally altered. In other words, he had the same 
estate in the land as before, but subject to a restraint on alienation. 
And his estate, wdth the remainder expectant on the failure of heirs of 
his body, were together co-extensive with the whole " tenement," 
subject of course to any prior estates. These observations are made 
with particular reference to the language of s. 16 of The Iletfiiftratiofi 
Ait, the effect of which we have to determine. 

It is not necessary to refer to the modes subsequently devised in 
England of evading the statute De Donis, and barring estates tail by 
tines and recoveries, except to say that they were never part of the law 
of New South Wales. 

So long ago as 1825, an ordinance was passed in that colony, 
reciting that it was expedient that the want of fines and recoveries 
should be effectively supplied by making other conveyances, attended 
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with particular forms equivalent thereto. The ordinance then provided 
that a deed, made in due form of law hj any party ^* from whom any 
estate, right, title, or interest *' in any lands should be intended to be 
passed, and acknowledged as therein directed, should be as valid and 
effectual in the law to ^^pass all the estate, right, title, interest, and 
claim of the respective parties" to the deed in or to the lands 
mentioned and intended to be conveyed, and ** to transfer and convej 
the same" to the grantee, bargainee, or other person mentioned 
according to the several estates limited by the deed, ^' as if a fine or 
fines with proclamations had been levied or a common recovery or 
recoveries had been suffered of the lands." 

This ordinance was repealed, and re-enacted in identical language 
in 1848. 

In the meantime, in 1838, Tfie Fines and lipcoverUa Act, 8 and 4 
Wm. IV. c. 74, had been passed in England, which expressly provided 
(s. 15) that a tenant in tail in possession should have power, subject 
to the provisions of the Act, to dispose of the land for an estate in fee 
simple. 

The Legislature of New South Wales, however, adhered to the 
original provisions of the ordinance of 1825, which contained no 
similar express enactment. The Act of 1848 merely provides that a 
deed duly executed and acknowledged shall be as valid to pass '* the 
estate " of the party and to convey " the same" — ?*.<•., his estate — to the 
grantee as if a fine had been levied or recovery suffered. What then 
is the " estate " of a tenant in tail which may be thus *' passed " and 
" conveyed? " 

As already pointed out, the estate of the tenant in tail, together 
with the prior estates, if any, comprises the whole tenement, with the 
exception of the remainder in fee expectant on failure of issue. We 
think, therefore, that the word ^' estate " in the statute must have an 
equally large construction. And we understand that in New South 
Wales this construction has been generally accepted. 

Whether the general words at the end of s. 16, which no doubt 
indicate a desire to make the statutory conveyance as effectual as a fine 
or recovery in England, extend the meaning of the word '* estate " so 
as to enable the tenant in tail to dispose also of the remainder in fee^ 
is an interesting question, upon which we are not called upon to offer 
any opinion, the plaintiff G. K. Allison, who is the owner of the 
remainder in fee, having executed the deed of 8th October, 1 898, and 
thereby disposed of his ultimate interest in the land. 

It follows that that deed so far as it dealt with the fund of <£8000 
was a valid disposition. It did not, however, derive any efiScacy from 
the concurrence of the plaintiff Elizabeth Allison as " Protector of 
the settlement," a term apparently used under the erroneous notion 
that the English Fines and Recoveries Act was applicable to the case. 
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It remains to consider the operation of the deed of 8th October, Aijjgoif r. Pgrnr. 
as to the land under the Real Property Acts. The interests of the Griffith C. J. 
parties in that land are equitable only. Equitable interests are 
expressly recognized by the Acts (Act of 1877, s. 61). It is settled law 
that; an equitable interest in property may be disposed of by the 
equitable owner, if a similar legal interest would be capable of^ 
disposition. But, if any restrictions are incident to the alienation of 
the legal estate, similar restrictions attach to the alienation of the 
equitable interest. Thus it was established that equitable estates tail 
could be eflfectively disposed of by fine or recovery, but subject to rules 
analogous to those applied in the case of legal estates of the same kind. 

At the time of the passing of The Heal Properttj Act of 1861 the 
restraint on alienation imposed by the statute De Ihnis had, as already 
shown, been qualified to the extent of enabling a tenant in tail, by a 
particular form of disposition, to dispose of the estate tail as against 
his issue. The effect was that the estate was, to that extent and on 
those conditions, alienable. The Real Property Act of 1861 y s. 1, repealed, 
as to land under the operation of the Act, all laws, statutes, and 
practices relating to freehold and other interests in land so far as they 
were inconsistent ^ith the provisions of the Act. It becomes neces- 
sary, therefore, to inquire whether the Act of 1848, 7 Vic, No. 16, 
and the statute De Donis, so far as it might remain m force, are incon- 
sistent with the provisions of The Real P rope rtif Act of 1861. That 
Act recognises the existence of estates tail, and contemplates the 
bringing of land under the provisions of the Act on the application of 
a tenant in tail (ss. 16, 26). It also contemplates the registration of 
the estate of a tenant in fee expectant on the determination of an 
estate tail. See s. 36, which speaks of an estate for life or any other 
estate less than the estate in fee simple, and makes express provision 
for the registration of the estate m remainder. See also ss. 87 and 
3S. The last mentioned section makes express provision for the issue 
of a certificate of title for an estate in fee simple, on proof of the 
determination of a prior registered estate less than an estate in fee 
f^imple. It manifestly follows that a person registered as a proprietor 
of an estate tail cannot deal with the land to the prejudice of the 
remainderman, whether he could or could not have done so before 
the passing of the Act. The prior Acts, therefore, so far, if at all, as 
they could have enabled him to do so, must be taken to be repealed. 
But the question remains as to the extent of the power of the tenant in 
tail to deal with the estate tail. 

It appears to have been a subject of discussion amongst the legal 
profession in New South Wales whether the provisions of s. 16 of the 
Act 7 Vic, No. 16, are applicable to land under the Real Property Acts. 
Section 16 of that Act made special provision for the case of a 
married woman, and analogous provision is made by s. 112 of Th$ 
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AixjKix r. Pcttt. JUal Frofffrt^ Act of 1861 y but no special provision is made for the case 
Griffith C.J. ^ tenants in tail. Section 43 of The Real Property Act of WjI 
provides that an instniment shall not be effectual to pass an interest 
in land until it is registered. Section 48 provides for the mode of 
transfer where ** land under the provisions of the Act *' is intended to 
be transferred. These words are not limited, and are apparently 
intended to deal with every case in which "land" — which term 
includes any estate in land — is intended to be transferred. Having 
r^ard to all these provisions, we think t'jat the provisions of s. 16 of 
the Act of 1843 are not applicable to land under the new system, but 
relate only to deeds by the effect of which land passes upon mere 
execution of the deed ; whereas under the Beal Property Acts the 
transfer does not take effect until registration of a transfer in the 
prescribed form. 

Does, then, the abrogation of the specific mode of dealing ^itb 
estates tail revive the restraint contained in the statute J)e Ihnis' 
Such estates were alienable at the passing of the Beal Property 
Acts, although certain formalities were required to be followed. 
We cannot find in The Real Propertij Act of 1861 any indication of 
an intention to restrict any existing right of alienation. We find 
rather an indication of intention that a registered proprietor may, bv 
an appropriate instrument duly registered, transfer to any other 
person the estate for which he is registered. And we cannot find any 
sufficient reason for holding an estate tail to be an exception to thus 
rule. We think, therefore, that a registered proprietor of an estate 
tail may dispose of that estate by an instrument duly executed and 
attested in accordance with s. 48, and duly registered in accordance 
with s. 48. His transfer will not, however, effect the estate in 
remainder expectant on the determination of the estate tail. 

It follows that an equitable tenant in tail may dispose of bis estate 
by an instrument in writing duly attested. No question arises in this 
case as to the remainder, the remainderman in fee having, as already 
stated, joined in the deed of 8th October, which, it is conceded, is in 
form sufficient to make a valid disposition of the equitable estates of 
the parties to it. If we are wrong in thinking that the Act 7 Vic. No. 
16, does not apply to land under the Eeal Property Acts, the deed of 
8th October, 1898, being attested as prescribed by that Act, is still 
sufficient to effect its purpose, if an estate tail in land under the Beal 
Property Act can by any means be disposed of. 

The questions submitted for our opinion will therefore be answered 
as follows : — 

1 . The indenture of 8th October, 1898, called in the case a disentailing 
deed, is valid for the purpose of the disposition of the equitable interest? 
in the land under the Real Property Acts. 

2. The three plaintiffs, issue of marriage, are entitled in equity to the 
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Elizabeth Street land as tenants in common in fee simple, subject to Allison v. Pxttt. 
the life estate of the plaintiff Elizabeth Allison. Gnffiti^. J. 

3. The defendants are competent to execute an instrument of nomi- 
nation of trustees as directed by the plaintiffs. 

4. The same three plaintiffs are entitled to the proceeds of the 
Edward Street land in equal shares, subject to the payment of the costs 
of the deed as agreed by the parties. 

Solicitors for the plaintiffs : Thynne d Macartney. 
Solicitors for the defendants : WiUon it Hemming, 



In re COOKE'S WILL. 

Prohate and administration — Fassiny accounts — Dispensing with 
passing accounts — Primary grant to attorney of executors — Release 
by ejreetUors to attorney — The Probate Rules, 1895. 

The executors named in a will, being resident out of Queensland, appointed an 
attorney, who took out letters of administration in Queensland. The grant 
made to the attorney purported to be made " for the use and benefit of A. and 
B. (the executors), and until they shall apply for and obtain a grant of probate 
or administration." No ancillary grant of administration was made to the 
executors. 

Held, that notwithstanding the terms of the grant the attorney washable to account 
to the beneficiaries under the will, and not merely to his principals, and an 
application by him upon a release by the executors to dispense with the filing 
of his accounts as administrator was refused. 

Eame$ v. Hacon (16 Ch. D. 407, 18 Ch. D. 847) distinguished. 

Application on behalf of Charles William Hamilton, the adminis- 
trator with the will of the estate of Robert Bray Cooke, deceased, to 
dispense with the filing and passing of his accounts as administrator. 

The applicant, under power of attorney from Messrs. Lewis and 
Stone, the executors named in Cooke's will, had obtained letters of 
administration with the will annexed. Le>\is and Stone, who were 
resident in New South Wales and to whom no original grant had been 
made, executed a release purporting to be under the Probate Bules, 1895, 
releasing the applicant from the necessity of passing his accounts as 
administrator. The grant taken by him purported to be ** for the use 
and benefit of Lewis and Stone and until they should apply for and 
obtain a grant of probate or administration/' &c. 
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Qrifith C.J. 
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In re Cooke's Graham (solicitor), for the applicant, applied for an order dispensing 

' with the filing of accounts. The release is from the persons to whom 

the administrator is accoantable. In a contest for the proceeds of the 
administration the executors* right is paramount (Eames i\ Hacon, 16 
Ch. D. 407, 18 Ch. D. 847). The grant is, moreover, expressly for 
their use and benefit. 

Griffith C.J. Griffith C.J.: The case of Kames i\ Hmon is not this case. There 

the grant to the attorney was an ancillary grant made under a power 
of attorney given by the holder of the principal grant. Here the 
grant is a principal grant made to the attorney of persons who hare, 
so far as the evidence shows, failed to clothe themselves with any 
original grant or obtain the sanction of any Court to their claim to be 
considered the personal representatives of the testator. Notwith- 
standing the form of the grant, the administrator's duty is to administer 
the estate according to the terms of the will, as he, in his petition for 
the grant, has undertaken to do. His liability to account is therefore 
to the beneficiaries under the will, and a release from the persons 
named in the will as executors from passing accounts is quite irrele- 
vant on this application, which must therefore be refused. The 
administrator should communicate with his cestuis qtu inistent^ and an 
extension of time for passing with accounts will be allowed for that 
purpose. 

Solicitors : Hamilton d- (rraham. 



HARDING r. THE COMMISSIONERS OF STAMPS FOR 
QUEENSLAND.* 
(PRIVY COUNCIL.) 
Law of Qiieenitland — Succession defined — Morabiex locally situated in the 
colony — Domicil of the testator — Succession and Probata Act, 189'2 
{56 Vic, No, 13), s, 4 — Succession and Probate Duties Act 1892 
Ammdm^nt Act, 1895 (59 Vic, No. 28), s, 2, 

Held, reversing the decision of the Full Court (7 Q.L.J. 126), that s. 4 
of Queensland Succession and Probate Duties Act, 1892, defining a " succes- 
sion" (being the same as s. 2 of the English Succession Duty Act of 18.53) 
must be read in the sense affixed to the English Act by the English 
tribunals ; and that it does not include movables locally situated in Queensland 
which belonged to a testator whose domicil was in Victoria. 

Held, further, that the Amendment Act of 1895, s. 2, is not retrospective in it< 
operation. 



* Keport of case taken from English Law Reports, 1898 A.C., 769. 
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Appeal from a judgment of the Supreme Court of Queensland Harding ». The 

COHXISBIONEBS 

(December 18, 1896 ; reported 7 Q.L.J. 126). or Stamps 

The question was whether succession duty was payable on that ^^ Queensland. 
portion of the property of the testator, Silas Harding, which consisted 
(a) of certain mortgage debts of very large amount which were 
secured as to part thereof on certain freehold and leasehold heredita- 
ments in the Colony of Queensland and the stock thereon, and as to 
the remainder upon certain freehold property in the same Colony and 
the stock thereon ; and (/>) of certain shares in the Royal Bank of 
Queensland, Limited. 

The appellants, as executors and trustees of the will of the said 
testator, contended that no such duty was payable. The respondents 
contended that succession duty was payable on the whole of the mort- 
gage debts and on the shares. 

The facts of the case and the sections applicable thereto are set out 
in the judgment of their Lordships. 

The judgment appealed from was to the eifect that s. 2 of the Act of 
1895 was declaratory and retrospective in the sense that it governed 
any case which came before the Court for determination after it was 
passed, and, consequently, that the property liable to succession duty 
included all Queensland property collected, irrespective of the law 
under which it was distributed. The Court was, therefore, of opinion 
that succession duty was chargeable on all the testator's property 
which was in Queensland at the time of his death, and that since, so 
far as the mortgages aifected the realty, they took effect only upon 
registration under the Real Property Acts, and an original of the land 
mortgages was in fact permanently retained in the registry, and since 
the whole of the debts were covered by the covenants in the real 
property mortgages, those debts must, therefore, be considered for the 
purpose of succession duty as being property in Queensland. The 
Court was, however, of opinion that the value of the succession in 
respect of the debts was not the nominal amount but the actual value 
of the succession. The Court also expressed the opinion that even if 
the said Act of 1895 were not retrospective, the mortgage debts would 
still be liable to succession duty, since, upon the true construction of 
The Succession and Probate Duties Act, 1892, the value of the testator's 
interests in the said mortgages would be chargeable with duty as being 
real estate in Queensland. 

Sir R, Reid, Q.C.y Warrintfton, Q,C,, and S, Dickinsmiy for the 
appellants, contended that the Supreme Court were wrong in declaring 
that succession duty was chargeable on all the property of the testator, 
and that the two mortgage debts should be deemed to be property in 
Queensland. The testator died on June 18, 1894, and the succession 
to his property accrued on that date. That was prior to the Act of 
1HD5, and on the true construction of that Act it had no retrospective 
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HiuioiNo r. The effect so 843 to impose a tax on successions which had already aeeroed: 
OF Stamps Lauri v. Renad (1892 8 Ch. 402). On the trae constraction of the Act 

FOB QuBENSLAHP. ^j jggg, consideFcd apart from that of 1895, personal property other 
than leaseholds sitoate in Queensland, of persons dying domiciled 
elsewhere than in Queensland, was not subject to succession duty. 
The two mortgages and shares in question were for all purposes part 
of the testator's personal estate. If the Act of 1895 applied, they 
were not property within Queensland within the meaning of s. 2. 
Even if the appellants' interests in the freeholds and leaseholds com- 
prised in the mortgages could be rightly treated as real estate within 
the meaning of the Act of 1892, still their interest in the other pro- 
perty could not be so chargeable. Although the mortgages were at the 
date of the testator's death within the colony of Queensland, they 
were so only for a temporary purpose, and not because any person 
within the colony had any title to or interest in them. The appellants 
were not liable to pay any succession duty whatever on the mortgages 
or shares. If that were decided against them, the duty should be 
assessed only on the value of those securities at the testator's death, 
after giving credit for all debts due by the estate, and, as regards the 
value of the shares, after allowing for the whole of the calls already 
made in respect thereof. 

Haldane, Q,C,y Bray^ Q-C.^ and Grantham, for the respondents, 
contended that the mortgages of the freeholds and leaseholds (which 
stood on a different footing from the bank shares) situated within the 
colony of Queensland, were within the meaning of the Act of 1892 
property within Queensland. So also were the mortgages of the lire 
stock and chattels on the leasehold lands and the bank shares. For 
definitions of land, mortgages, and real property, as recognised in 
Colonial Acts, see Queensland Real Propeny Act, 1861, s. 8; Queens- 
land Acts Shonening Act, 1867, s. 11 ; T)ie Succession Act of 1892, S8. 
8, 4. With regard to the mortgages being immovable property, see 
Wallace v. Attorney -General (L.R. 1 Ch. 1) ; LauH v. Renad (1892 8 
Ch. 402). They are incorporeal rights : see ChatHeld v. Berchtoldt (L.R. 
7 Ch. 192) ; Freke v. Lord Carhery (L.R. 16 Eq. 462) ; WaUh v. %. 
(1894 A.C. 144) ; Dicey's Conflict of Laws, p. 784 ; Henty v. Reg. (1896 
A.C. 567). They were locally situate in the colony, and this question 
must be decided by locality. The Queensland Legislature adopted 
that principle in the Act of 1895, which has retrospective effect, or at 
all events controls the construction to be put on the Act of 1892, of 
the meaning of which it is declaratory: see Attorney-General v. 
Theobald (24 Q.B.D. 567) ; Attorney -G enteral v. Marquis of Hertford (8 
Ex. 662) ; Rex v. Inhabitants of Durslcy (8 B. & Ad. 465). 
Warrington, Qj'., replied. 

The judgment of their Lordships was delivered by 
Hobouse L.J. LoRD HoBHousE : This appeal arises out of a claim made on behalf 
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of the Crown to charge succession duty on the estate of Silas Harding. Harding v. Thb 

COMMISSIONJBBB 

The appellants are his executors. The respondents are the Stamp of Stamps 
Commissioners, who claim duty. The Supreme Court to whom the '°» Qtoibnsland. 
executors appealed have decided that duty is chargeable. On some Hobhoaae L.J. 
disputed points they decided against the Commissioners, but there is 
no appeal on those points. The executors maintain that no duty is 
payable at all. 

Silas Harding died in the year 1894, domiciled in the colony of 
Victoria. In September, 1894, his will was proved in Victoria, and in 
April, 1895, ancillary letters of probate were granted by the Supreme 
Court of Queensland. He had a large property, and among it were 
the following particulars : (1) A debt of £102,036 2s. 7d. due from a 
Mr. Doneley ; (2) a debt of i620,86d Os. 8d. due from the Queensland 
Brewery ; (8) 8000 shares in the Royal Bank of Queensland. The 
two debts were secured by mortgages on land, stock, and goods in 
Queensland. It is on these three items that the Supreme Court has 
held duty to be chargeable under the terms of The Succession and 
Probate Duties Acty 1892, as amended in 1895. 

From the written reasons of the learned Judges their Lordships 
collect that if the Act of 1892 had stood alone they would have felt 
constrained by the course of decisions in England, though not fully 
assenting to them, to hold that no duty was chargeable. Their judg- 
ment in effect turns on the application of the Act of 1895, and the 
first question is, what was the law immediately before that Act was 
passed? 

Section 4 of the Act of 1892 is in effect, as the learned Judges point 
oat, a transcript of s. 2 of the English Succession Duty Act of 1858. 
The material words are ** Every .... di^Kjsition of property 
by reason of which any person .... shall become beneficially 
entitled to any property upon the death of any person . . 

shall be deemed .... to confer on the person entitled by 
reason of such disposition .... a succession;" and on that 
succession the duties are fastened. The literal force of these expres- 
sions includes the estate of Stlas Harding. But then it includes a 
great deal more which nobody can suppose that the Legislature 
intended to tax : it includes all persons and all property all over the 
world, and if not confined within reasonable limits would enable the 
Queensland authorities to levy a tax in respect of foreign property on 
foreigners when within their power. Abnormal consequences such as 
these have been avoided by judicial decisions in England. 

In Thompson v. Advocate- General (12 CI. & F. 1} the question arose 
under words of a similar character in the Act of 55 Geo. III., c. 184. 
That Act imposed duties on *' every legacy given by any will of any 
person." A gentleman domiciled in Demerara owned money locally 
situate in Scotland, on which the Crown claimed legacy duty. The 
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Harding v. The case was ultimately decided in the House of Lords ; the Judges were 

S*&JISfP8 consulted, and their joint opinion delivered by Tindal C.J. He pointed 

FOR Queensland. ^^^ ^Yiq absolute necessity of limiting the sense of the words, and laid 

Hobhonse L.J. it down that such necessary limitation is that the statute does not 

extend to the will of any person domiciled out of Great Britain, 

whether the assets are locally situate there or not. That opinion iras 

adopted by the House. 

In Wallace v. Attorney-General (L.R. 1 Ch. 1) a similar question 
arose under s. 2 of the English Surcessinn Duty Act of 1858, which 
defines a succession in the same way as the Queensland Act of 1892. 
A gentleman domiciled in France owned personal property in England 
consisting of a sum of Consols. The Crown claimed succession duty 
on that property. Lord Cranworth held that the same limitation 
which had been put on the words " every legacy given by any will of 
any person " must be put on the words ** every disposition whereby 
any person becomes entitled," and that the person intended is a person 
who becomes entitled by the laws of this country. 

The soundness of this principle of construction has never been 
impugned, nor has the British Legislature thought fit to put any 
different limitation upon the generality of the terms in which legacy duty 
and succession duty are imposed. The matter appears to be well 
summed up in Mr. Dioey's work on the Conflict of Laws, at p. 785. 
in which he paraphrases Lord Cranworth's application of the principle 
** Mohilia seqnuntiir personam " by saying that the law of domicil 
prevails over that of situation. 

It is, of course, a maintainable opinion that the law of situation 
should prevail, and that a line which brings under the general words 
of taxation property which is protected by the taxing State, and which 
in case of dispute is administered by it, would form a more reasonable 
limitation of such words than the limitation by domicil. The learned 
Judges below inclined to that principle ; and the Queensland Legisla- 
ture has adopted it. But the Court has only to decide what the 
Legislature meant when it passed the Act of 1892. Now the decision 
in Thompsons case (12 CI. & F. 1) was given in the year 1845 ; that in 
Wallace's case (L.R. 1 Ch. 1) just twenty years later ; and it has been 
taken ever since that the expressions in question do not apply to 
movable property belonging to persons of foreign domicil. Nearly 
thirty years after the later decision the Queensland Legislature passed 
their Succession Duty Act in terms identical with those of the English 
Act of 1858. It is impossible to suppose that they did not intend 
those terms to be read in the sense affixed to them by the English 
tribunals, and in which they would be read by every lawyer and every 
official conversant with the subject matter. 
^. Arguments have been presented at the bar which are founded on 

definitions of real estate in Queensland statutes, and on decisions 
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respecting the locality of mortgage debts and similar property. Their Habdino v. Thk 
Lordships fail to see that the definitions were intended to apply or do of Stamps 
apply to the principle that movables follow the person. And, as ^^^ Qpebnsland. 
regards locality, it is clear that the assets now in question have locality Hobhouse L.J. 
in Queensland ; but that does not affect the beneficial interest to which 
succession duty is attached, and which devolves according to the law 
of the owner's domicil. 

It remains to see whether the Act of 1895 alters the incidence of 
the Act of 1892 upon a will which took effect in 1894, and the probate 
of which was granted in Queensland several months before the later 
Act came into force ; in other words, whether the Act of 1895 is 
retrospective. 

The Act is entitled ** An Act to amend the Succession and Probate 
Duties Act, 1892," and s. 1 provides that it may be cited as " TJie 
Succession and Probate Duties Act, 1892, Amendment Act of 1895." 
The important section is the second, which runs thus : — 

''2. It is hereby declared that upon the issue of any grant of probate 
or administration in Queensland, succession duty is chargeable in 
respect of all property within Queensland, although the testator or 
intestate may not have had his domicil in Queensland." 

That enactment is calculated to meet such cases as the present one, 
and if retrospective would be conclusive in favour of the respondents. 
The Supreme Court think that the section is declaratory because of the 
opening expression "It is declared," and then they go on to reason 
that a declaratory Act is prima facie retrospective, and confine them- 
selves to examining whether it contains anything of a contrary nature 
so as to neutralise its declaratory and retrospective character. 

Their Lordships cannot take such a view of the Act. The use of 
the expression ** It is declared " to introduce new rules of law is not 
incorrect, and is far from uncommon. The nature of the Act must be 
determined from its provisions. Now, the Act does not contain any 
words to show that it purports to construe the Act of 1892 ; it does 
purport to amend it ; every other of its provisions is in language pro- 
spective, and in s. 2 itself the new rule is to take effect " upon the 
issue of any grant of probate," which is not fitting language to apply 
to estates for which probate has already been granted. In fact, the 
language of the Act points, as their Lordships think, distinctly to 
future operations. And, inasmuch as it falls under two well-established 
canons of construction, both requiring that, as against the persons 
sought to be affected, it should be shown quite clearly and strictly to 
affect them — first, that which relates to statutes imposing liabilities, 
and, secondly, that which relates to retrospective statutes — their 
Lordships feel no hesitation in deciding that the Act cannot be retro- 
spective. 

The result is that, when the will of Silas Harding took effect, and 
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HiBDiNQ V. Thb when the Qneensland letters of probate were granted, the law of 1892 

OOMMI86IONEB8 

OF Stamps did not subject his movable assets to succession duty, and that the 
FOB QuEEWMAHP. ^^^^ ^£ things 80 oxistiug has not been disturbed by subsequent legis- 
Hobhotise L.J. lation. They will humbly advise Her Majesty to discharge the order 
appealed from so far as it declares that succession duty is chargeable 
on all the property of the testator which was in Queensland at the 
time of his death, and, instead thereof, to declare that no succession 
duty is chargeable on all the property of the testator which was in 
Queensland at the time of his death, and, instead thereof, to declare 
that no succession duty is payable on the three items of the testator's 
property which are the subject of this appeal. The respondents must 
pay the costs of this appeal. 

Solicitors for appellants : Murray, HtUchins, Stirliruj, and Murray, 
for Chambers, Bruce, and McNab, 

Solicitors for respondents : Freshfield^ and WiUiams, for J. Hovard 
GiU, Crown Solicitor. 



[Full Court.] 

1899. 

28th March. 

Gri^th C,J. 
Power J. 
Paul J, 



THE QUEEN r. GLEN. 

Criminal law — Larceny — Animus furandi — Finding of jury thai 
accused unaware of what he was doing. 

On the trial of a prisoner for larceny, the jury found a verdict of guilty, but added 
a special finding that the prisoner was under the influence of drink at the time 
he committed the offence, and did not know what he was doing. 

Heldf that that amounted to a finding of an absence of animus furandi, and thst 
as the intent to steal was an essential ingredient of the crime of laroeny, the 
conviction must be quashed. 

Cbown case reserved by a District Court Judge. 

Glen was charged at the Criminal Sittings of the District Court at 
Brisbane with larceny. The jury found a verdict of guilty, but added 
a rider that the prisoner was under the influence of drink when he 
committed the offence and did not know what he was doing. The 
learned Judge (Mansfield D.C.J.) stated a case for the decision of the 
Full Court as to the effect of these findings, and ordered the prisoner to 
appear for sentence after the decision of the case by the Full Court. 

Wonlcock, for the Crown, cited R. v. Famborough (1896 2 Q.B.484); 
Russell on Crimes, 6th Ed., vol. 1, p. 144 ; /?. v. Doherty (16 Cox 806). 

Prisofier, in person, offered no argument. 
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The judgment of the Court was delivered by 

GsiFnTH, C.J.: In this case the prisoner was convicted of larceny, 
but the jury added a special finding that the prisoner was under the 
iofluenoe of drink at the time he committed the offence, and did not 
know what he was doing. I think that this must be taken as a 
special verdict. The crime of larceny involves a fraudulent intention, 
or what is called an animus J'urandi, It was pointed out in the case 
of The Qiieen r. Famlxtwuffk that the animus furandi is an essential 
ingredient in the crime of larceny — that is, the intention to steal is an 
essential ingredient. Here the jury found that the prisoner did not 
know what he wus domg. If that is so, he could not have had any 
such intention. It is clear, therefore, that the conviction was wrong, 
and it must be quashed and the prisoner be discharged. 

Solicitor for Crown ; J. Howard Gill, Crown Solicitor. 



The Queen 
V. Glen. 

Griffith C.J. 



BARLTROP V. COLLINS. 

Practice — Aitpeal from IHstrict Court — Point not raised at the trial — [Full Court]. 

1899 
District Courts Act of 1891 (55 Vic, No, 33), ss. 144, 145, 27th March. 



An appeal lies to the Supreme Court from the decisioa of a District Court Judge 
only on questions of law raised at the trial in the District Court. 

Appeal, from the decision of a District Court Judge directing judg- 
ment to be entered for the plaintiff in an action by W. H. Barltrop 
against £. Collins to recover money due under a building contract. 

The defendant paid a sum of money into Court, and to the remainder 
of the plaintiff's claim pleaded a set-off for money paid by him in 
completion of the contract alleged to have been left unfinished by the 
plaintiff. At the time, the defendant moved for a nonsuit on the 
ground that the plaintiff had not completely performed his contract, 
but the learned Judge (Mansfield D.C.J.) held that the 
plaintiff was entitled to recover on a quantum meruit. 
He allowed the defendant's set-off, except as to Ts. 6d., and 
gave judgment for the plaintiff for that sum in excess of the 
amount paid into Court, and certified for costs. The 7s. 6d. repre- 
sented the cost of work done at the defendant's expense, and which he 
alleged had been left undone by the plaintiff. The defendant appealed. 



Griffith C,J. 
Power J. 
Paul J. 
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Bari;tbop v. 
csollins. 



Griffith C.J. 



I 



Stumvif for defendant, contended that the judgment of the leaned 
Judge proceeded on an erroneous notion as to the time at which 
the implied contract, on which the plaintiff's right to recover as on a ^n- 
tum meruit depended, with defendant was made, and that the date on whid 
the 7s. 6d. was expended was before the acceptance of the work actually 
done for the plaintiff. Any other view was unsupported by the 
evidence. 

Griffith C.J.: But was that point raised at the trial ? Our powers 
are limited to deciding points actually raised before the Disrict Conrt 
Judge. 

Stiumn : It has been decided that if the point of law appears from 
the Judge's notes that is sufficient. {Seymour v, CouUon, 5 Q.B.D. 
859). 

Griffith C.J.: I always thought that the point must be actually 
raised, and that you could not appeal simply because a critical 
examination by skilful counsel of the Judge's notes could discern a 
point of law that might have been raised. (He referred to Morgan r. 
jR«r«, 6 Q.B.D. 89, 608.) 

Stumm : The case of Seymour r. ( ouUon governs the present case. 
Moreover, the present point was in effect raised in the application for 
a nonsuit. To establish a tjuantum meruit the learned Judge must 
have held that there was a new contract and an acceptance, and the 
point now sought to be brought before the Court is the date of that 
acceptance. The section under which the appeal is brought was 
passed — to use the words of Bramwell J. in Seymour v, Coulson — ^for 
the benefit of the appellant, and that he may appeal under favourable 
circumstances. 

Griffith C.J. referred to Clarkson r. Mu*grave (9 Q.B.D. 386), and 
Smith r. Bakei' (1891 A.C, 825). 

Groom ^ for the respondent, was not heard. 

Griffith C.J.: This is an appeal from the learned District Court 
Judge under s. 144 of the District Courts Act. Section 145 provides : 
*' At the trial or hearing of an action or matter in which there is a 
right of appeal, the Judge at the request of either party, shall make a 
note of any question of law raised at the trial or hearing, and of the 
facts in evidence in relation to that question, and of his decision 
on it, and of his decision of the action or matter." 
That is almost a transcript of s. 120 of the English County Courts 
Act of 1888, on which it has been decided that only a matter of lav 
can be made the subject of appeal, and then only when the point has 
been raised at the trial before the learned Judge. That has been 
decided several times. In the case of Smith v. Baker (1891 A.C. 825), 
Lord Halsbury said : " I think there are good reasons for the enactment 
which has so limited an appeal, and in truth even where written 
pleadings i*euder such prt^cautions as the statute has enforced in tb^ 
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Connty Court leae necessary, the same precaution has been constantly 
enforced where applications for a new trial have been made in the 
Saperior Courts. It is obvious that it would be unjust to one of the 
parties if the other could lie by and afterwards, having failed on the 
contention that he in fact set up, be permitted to rely on some other 
point not suggested at the trial, but which if it had been suggested 
might have been answered by evidence.*' 

In the present case the only point of law which appears 
to have been raised at the trial was a point of nonsuit on 
the ground that plaintiff was suing on a special contract 
which had not been completely executed. That point very properly 
failed, because the plaintiff was entitled, upon the fEKsts proved, to 
recover on a quantum meruit. Whether any question of law could have 
been raised about the 7s. 6d. in dispute it is not necessary to consider, 
because I am of opinion that no such point of law was raised before the 
District Court. The question whether a plaintiff can sue at all is 
quite different from the question of how much he is entitled to 
recover. 

I am sometimes disposed to wish that the same rule applied 
in appeals from the Supreme Court, because it has more than once 
happened that the Court of Appeal has been asked to decide upon a 
point which not only was never raised in the Court below, but could 
not have been raised upon the facts, and which, if it had been 
suggested, would have been at once put aside as untenable. I think 
that the appeal should be dismissed with costs. 

Power J. and Paul J. concurred. 

Solicitor for plaintiff : Bohertson rC Berf/in. 

Solicitors for defendant : Attfww <<* MvGreffor, 



Babltbop r. 
Collins. 

Griffith C J. 
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BRILLIANT GOLD MINING COMPANY r. CRAVEN. 

[FrLL Ck)UKT.] Mininy — Tailimjs — Abandanment n/ Unlhujs — t'siige of trade n* to 

189H 
•n»t 22nd ami tuilinffs — Pmctice — Xetv trial - Failure of jiidtje ami jury to adtert 

23rd March. ti, portion of case — (^oifta — Guipd cause — Deprivation of awcmfvl 

iirijffUh CJ. defendant of costs. 

Real J. 

_ Poicer J. On the hearing of an action to recover tailings, the residue of stone brought by 

plaintiffs, who were mine-owners, lo the defendant's quartz mill to be cmshed, 
and left on defendant's property adjoining his mill, it appeared in evidence 
that at the time of the transaction between the parties the tailings were 
regarded as valueless ; that the sites of crushing mills were usually chosen so 
that there might be some means of getting rid of the tailings ; and that where 
the millowner could not obtain a suitable site he often had to take up a piece 
of Grown land for stacking the tailings. Evidence was also given that mill- 
owners often crushed for various mine-owners, and that no steps were osoally, 
if ever, taken to separate the tailings derived from the quartz from different 
mmes, and that in many instances the tailings could not be distinguished from 
the soil. The jury— to whom, as residents or the field, all these facts were 
known as the result of their own observation— found that there was a usage of 
trade amongst millowners and mine-owners on the field that after each crush- 
ing and cleaning-up, and the settlement following thereon, the tailings should 
become the millowner's property. 

held, that there was evidence before the Court to support that finding. 

Held, further, that on those facts, as a matter ol law, the tailings were the pro- 
perty of the millowner. 

The transactions between the plaintitis and defendant had extended over severa' 
years. There was evidence, however, that about three months before action 
brought the plaintiffs had intimated to the defendant an intention to claim the 
tailings from their stone as their own. No specific question was left to the 
jury with regard to those tailings, but the whole matter was treated as one by 
both counsel and the judge. On the application of the unsuccessful plaintiffs, 
a new trial was ordered as to the tailings delivered within those three months. 

At the hearing, counsel for defendant undertook to prove that it was the usage of 
the goldfield which was the locus in quo of the action, that tailings should be 
abandoned by the mineowner and become the property of the millowner. 
After one witness had been heard in support of that contention, counsel for the 
plaintiffs offered to admit that the evidence of the witness was correct, bui 
declined to admit that there was a usage of trade to that effect. Counsel for 
the defendant declined to accept this qualified admission, and the offer to 
admit was then withdrawn. Later the presiding judge (Chubb J.) stated th&t 
unless the usage was proved he would order the defendant to pay the costs of 
attempting to prove it, irrespective of the general result of the action. The 
defendant called many witnesses, whose evidence was practically identical with 
that of the first witness. The jury found the usage as set up by the defendant, 
and the defendant succeeded in the action. Chubb J. ordered the defendant 
to pay and bear the costs of three days out of the five days that the tria' 
lasted. The value of the subject matter in the case, which was one of first 
impression, was £20,000. 

Held, that having regard to the magnitude of the interests involved, the novelty of 
the case, and the importance to the defendant of the particular issue sought to 
be proved, the defendant's counsel could not be fairly deemed to have acted 
unreasonably, and that there then was no ♦' good cause " for depriving the 
successful defendant of the costs of the three days or ordering him to paj 
them. 
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Appeal on behalf of the plaintiffs in an action by the Brilliant Gold BRiLLiAifT Oou> 
Mining Company against Richard Craven, to recover tailings or their v. cravzn. 
yalae, against so much of the judgment of Chubb J. on the trial of 
the action with a jury as directed judgment to be entered for the defen- 
dants on the ground that there was no evidence to support the finding 
of the jury, and cross appeal by the defendant from so much of the 
judgment as directed him to pay or bear costs of the action. 

The full facts of the case appear in the judgment of the learned Chief 
Justice. 

On the trial of the action before Chubb J. and a jury, judgment was 
directed to be entered in the action for the defendants, but the learned 
Judge ordered the defendant to pay and bear the costs of three of the 
five days occupied in the trial. The plaintiffs appealed from the 
judgment in favour of the defendant, who brought a cross appeal 
from so much of the decision as ordered him to pay or bear costs. 

Feez, for appellants : There was no evidence to support the finding of 
the jury. Abandonment was not proved. There was mere proof of a 
Donose, and nothing more. The plaintiffs never parted with their right 
to claim their property. The tailings were chattels. Certainly there 
was not the cogent evidence necessary to prove abandonment. At 
best, the refuse assigned or abandoned was refuse after all the gold 
had been taken out [Wahalla G. 3f. Company v. Mulcahy (40 
L.J.P.C. 41), Wallace Betluinga Mining and Sluicing Coy, v. Rohinsanf 
(Mining Digest 484), Sydenham Quartz G.M. Coy, v. Ah Cheong (19 
A.L.T. 188), Wallace St. Amaud G.M, Coy. v. Lord NeUon G.M. Coy. 
(3 A.L.R. (C.N.) 78, Viner's Abridgment, vol. 22, 409, s. 8), Northam 
V. Hmden (18 Ex., 70)]. In any event, there should be a new trial as 
to tailings delivered after 27th July, 1897. There was certainly no 
evidence to support a verdict as regards those tailings. 

Lilleyy for respondents : The abandonment was clearly proved, and 
the jury had ample evidence to support their finding. The doctrine of 
abandonment of tailings is known and recognised by the law [Lindley on 
Mines, Vol. I., s. 426 ; Markby's Elements of Law, 4 Ed., s. 868 ; Boileau 
V. Heath (1898 2 Ch. 801) ; South Staffordshire Water Coy. v. Sharman 
(1896 2 Q.B. 44).] The tailings were thrown upon the soil with the 
intention that they should become part of the soil, and being realty 
there is no right of recovery in the plaintiffs. 

G&iFPiTH C.J. referred to Holland v. Hodgson (L.R. 7 C.P. 828). 

LUley: As to the tailings delivered since 1897, no new trial should 
be granted. The question was not raised at the time, nor was it 
mentioned in the notice of appeal. The plaintiffs should have moved 
for judgment at the hearing, and have lost their opportunity. 

Macnaughton : The decision of the Judge on the question of costs 
was erroneous. Notwithstanding that the costs are in discretion of 
the Judge, that discretion must be exercised on judicial principles, and 
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J, ^'•** a succesgfal defendant can only be deprived of bis costs for good cause. 
CftATD. Here tbe action of defendant's counsel was justified by all tbe circum- 
stances of the case. He cited Judicature Act, O. LIV., r. 1 ; WUlmnu 
V. Ward (55 L.J. Q.B. 566) ; MacKeptzie v. Dunlop (8 McQueen 22), 
Annual Practice, 1899, pp 909, 927. 

Feez^ in reply : An appeal will only lie from the discretion of a 
Judge as to costs where there has been a disregard of principle or a mis- 
apprehension of fact (He G liberty 28 Ch.D. 549). Here there was neither. 
\^'hen the Judge finds that the defendant has increased the litigation 
and the costs and placed upon the plaintiff a burden he ought not to 
bear, he has power to deprive the successful defendant of his costs 
(Huj-Uy V. West Ijmidon Ejrtemion Railway Coy,, 14 App. Cas. 26.) The 
Court of Appeal must recognise the discretion of the Judge and will 
not lightly interfere with a decision made in the exercise of a discre- 
tion (Hi/woW V. J)arher, 17 Ch. D. 772). The granting of leave to 
appeal does not increase the powers of this Court ( Yoiuuj v. Thomas, 
1892 2 Ch. 184 ; He (Gilbert, 28 Ch. D. 549), and the question of 
quantum of the costs disallowed is entirely in the discretion of tbe 
Judge at the time, and no appeal lies on that point (Hookey, Czarnihur, 
4 T.L.R. 669). Unless this Court is prepared to find that the learned 
Judge, to whom all the facts were present, erred in principle or was 
under a misapprehension of fact, they cannot interfere with his judg- 
ment, and that even if the unreasonable conduct of the defendant was 
— which the plaintiffs deny — entirely incommensurate with the penalty 



Griffith C.J. Griffith C.J.: This is an action brought by the plaintiffs, who are 

the owners of a quartz mine at Charters Towers, against the defen- 
dant, who was a millowner, and who for many years had crushed the 
quartz from the plaintiffs* mine. The action is brought to recover 
some 170,000 tons of tailings — that is, the pulverised stone, or sand, 
remaining after the quartz had been treated at defendant's mill, and 
after all that was supposed to be valuable in it had been extracted at 
the mill works. 

The plaintiffs rest their action on this ground: They say that 
tailings of this sort are a chattel ; that they belong to the owner 
of the mine, the owner of the quartz, and that they continue to be 
his property indefinitely ; that, therefore, as these 170,000 tons 
of tailings were derived from quartz which was their property, and as 
nothing has ever happened to divest the property from them, they are 
entitled to recover the tailings from defendant ; and if the defendant in 
the meantime has sold them or converted them, they claim to be 
entitled to recover the value. The reason why the action was brought, 
no doubt, was this : When the course of dealing between the partieiJ 
began these tailings were regarded by everybody as valueless, as a 
thing even something rather worse than valueless—a nuisance to be 
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got rid of at somebody's expense ; whereas now it has been discovered Brilliant Gold 
./ r ' Mining Company 

that they contain valuable mineral, and they are saleable at a price to v. Graven. 

so great an amonnt that in the present case, if the judgment stood for QriffittTc J 
the plaintiffs, they would derive benefit to the extent of nearly £20,000 
by the action. The defendant answers plaintiffs' claim by alleging, 
among other things, that the quartz was delivered to him to be crushed 
on the terms that the tailings — that is, the pulverised residue —should 
be abandoned by plaintiffs to defendant and become his property. 
Probably a good deal of confusion has been occasioned in the course of 
the case by the use of the term *' abandoned." The term is not 
unnaturally used in connection with tailings. To those who are 
familiar with quartz mines, as we all are, and have seen the heaps of 
tailings and the manner in which they have been got rid of from time 
to time as years have gone on, the matter seems to be tolerably simple* 
It is not disputed that at the time these transactions began tailings 
were regarded as valueless, and we all know that the site for a mill 
s was usually selected so that there should be some means of getting rid 
of them. If a site could be obtained upon the bank of a creek, where 
heavy rain would wash the tailings away as fast as they accumulated, 
so much the better. We know that usually sites were selected where 
the tailings could be most readily got rid of. They were regarded as a 
thing to be got rid of. If no such site could be obtained, the millown^ 
often had to take up a piece of Crown land for the express purpose of 
storing them upon it. Such a ** tailings area," as it is called, is a 
mining tenement, recognised by the mining regulations. That was 
the state of things until quite recently, when tailings came to have a 
value. We all know also — I say we know, but it is in evidence in the 
case and it is not disputed — that millowners very often crushed for 
various mineowners, and it never occurred to anyone, as a general 
rale, to separate the refuse from the different heaps of quartz. They 
were all thrown together into a gully, or into a heap, or into a pit, or 
wherever it might be that the tailings were disposed of. At the begin- 
ning the first tailings thrown away would be very much in the nature 
of sand thrown on the surface of the ground, and, after the first 
shower of rain, they would probably become so mixed up with the 
ground that it would be impossible to distinguish them from it. That 
might go on for years, an occasional heavy storm washing away the 
greater part of the accumulations. It would become absolutely impos- 
sible under those circumstances to distinguish the source from which 
the different portions of the heap had originally come. Later on, as 
transactions became larger, the quantity of tailings might become so 
large as to make a great heap above the surface of the ground. .We 
have been told that in some parts of the defendant's ground the heap 
would reach as high as 50ft. above the ground, and in such cases it 
was perhaps not so manifest that those portions of the heap were sq 
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BBtLLiAMT Gold mixed up with the soil as to become part of it. These are facts which 
Mnmio Company 

V duYXM. ^^ well known to everybody who knows anything about goldfields, and 

Griffi^CJ. "^"®* ^*^® ^®" particularly well known to the jury in this case, who 
were residents of Charters Towers. They were, moreover, formally 
proved at the time. I do not think that anybody could have persuaded 
the jury to come to a conclusion that the &.cts were otherwise than 1 
have stated. At any rate, no one has disputed here that they were the 
facts. 

The defendant relied on these facts as showing that plaintiffs 
abandoned the tailings to him, and that they became his property. In 
most of the cases I have mentioned abandonment would be a 
proper term to apply to what was done with the tailings, which were 
thrown away as refuse, to be carried away by the rain, or if not, at any 
rate disposed of so as to cease to become a burden upon the person 
who had them in his possession and wanted to get rid of them. In 
such a case, I say, abandonment would be a very proper term to apply; 
but when the tailings were deposited and stacked on the ground of the 
millowner the term abandonment might not be accurate. However, 
the substantial question which was fought at the trial is sufficienUy 
expressed in the language of the fourth question left to the jury, 
namely : — ** Was there, during all material times, a usage of trade 
amongst millowners and mineowners on the Charters Towers goldfield 
that, after each crushing and cleaning-up, and the settlement following 
thereon, the tailings should be abandoned by the owner of the stone 
and should become the millowner's property ?** The words '^ aban- 
doned by the owner of the stone " may be rejected as immaterial. 
The jury answered that question in the affirmative, and the plaintiffs 
now ask to set aside the verdict and judgment on the ground that there 
was no evidence to sustain that finding. 

Now, the facts are as I have stated. They were notorious to the jury. 
They were proved by the evidence. And the jury found upon them that 
there was a usage of trade to the effect that tailings should be abandoned 
by the owner and become the property of the millowner. I have already 
said that the term abandonment is not perhaps an accurate term. The 
real question is whether there was a usage of trade that the tailings should 
become the property of the millowner— that is, in cases where they were 
deposited on the millowner's ground. The question, I think, may be 
regarded from two points of view, both of which seem to me to lead to 
the same conclusion. First, we must remember that the subject 
matter being dealt with is earth or sand — that is to say, finely pul- 
verised material which when thrown upon the ground will very soon 
get mixed up with and become part ot the soil. There is a general 
maxim of law that what is annexed to the soil becomes part of the 
land ; and I apprehend that if three or four tons of tailings were 
^ thrown upon the ordinary surface of the ground, and no more were 
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said or thought of by the parties, there would be no question that the Bbillumt Oold 
material became part of the soil. In the case of Holland v. Hodson, ,;, Gbatkv. 
decided in the Exchequer Chamber in 1872 (L.R., 7 C.P. 828 at p. 384), QriffithC J 
Blackburn J. said : — '' There is no doubt that the general maxim of 
the law is that what is annexed to the land becomes part of the land ; 
bat it is very difficult, if liot impossible, to say with precision what 
constitutes an annexation sufficient for this purpose. It is a question 
which must depend on the circumstances of each case, and mainly on 
two circumstances, as indicating the intention, namely — the d^ree 
of annexation and the object of the annexation. When the article in 
qaestion is no further attached to the land than by its own weight it 
is generally to be considered a mere chattel (see Wiltahear v. Cottrell, 
1 £. & B. 674, and the cases there cited). But even in such a case, 
if the intention is apparent to make the articles part of the land, they 
do become part of the land (see B'Eyricourt v. Gregory, L.B. 8 Eq. 
882). Thus blocks of stone, placed one on top of another, without any 
mortar or cement, for the purpose of forming a dry wall, would become 
part of the land, though the same stones, if deposited in a builder's 
yard and for convenience sake stacked on the top of each other in the 
fonn of a wall, would remain chattels. On the other hand, an article 
may be very firmly fixed to the land and yet the circumstances may be 
Buch as to show that it was never intended to be part of the land, and 
then it does not become part of the land.*' From that passage it 
would appear that the test' of the conversion of the nature of a parti- 
cular thing from a personal chattel to realty is a matter of intention, 
and in the case I have already given of the first small quantity of 
tailings thrown on the surface of the ground there would be very little 
doubt of the intention of the parties that it should become part of the 
soil. The same test of intention was applied last year by Mr. Justice 
Bigham in the case of BoiUau v. Heath (1898, 2 Ch. 801), where refuse 
from smelting operations had been thrown out upon the ground, and he 
came to the conclusion that they were thrown out with the intention 
that they should be treated no longer as chattels, which they had 
become after being severed from the mine, but as having again become 
part of the soil. At the beginning, therefore, it would appear that 
these tailings were thrown out upon the soil, and were intended by the 
persons who dropped them there to remain there and become incor- 
porated with the soil, or be carried away by the elements ; but although 
that might be apparent at the beginning, it might not, as I have said, 
be so apparent afterwards. Still, so far as the intention of the owner 
of the chattel and the owner of the land on which it was deposited was 
concerned, I should be disposed to draw the inference that it was the 
same, no matter how large was the accumulation. Between those two 
parties — ^Ihe owner and the person who deposited the waste material 
on his land to get rid of it —the intention was that it should be regarded 
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BwLLiANT Gold as part of the real property of the occupier of the land. A number of 
V. Craven. authorities were cited to us to show that in Victoria it has been held 
G ffithTj T ^^^^ heaps of tailings were chattels, and were not part of the land, bui 
in none of those cases did the question arise between the owner of the 
land and the mineowner — that is, the person who had deposited the 
chattels upon some one else's land. They were all cases in which the 
tailings still retained the quality of chattels, and of course that might 
be so, just as in the case of the cut stones, which might be built t(i 
make a wall or be piled up for the purposes of sale. It must be in 
every case a question of intention. 

But, assuming that the tailings always remained chattels, the 
defendants say, ** That makes no difference; they were delivered 
to us with the intention that they should become our pro- 
perty." Regarding the case from that point of view, the e^^deDce. 
to put it briefly, was this : These chattels were considered to 
be of an onerous character. They were delivered by the owners 
to the defendant with the intention that the defendant should 
thereafter exercise an absolute dominion over them. Now, 1 appre- 
hend that when one man gives another possession of a chattel with 
the intention that the latter shall afterwards exercise absolute dominion 
over it, the property in it is transferred as well as the possession. I do 
not know that a better definition could be given of the circumstances 
under which property in a chattel is changed. There is an intention 
both to change the possession, and to change the property. The actual 
delivery of a chattel, accompanied by the intention that the person to 
whom possession is given shall be the person to have absolute 
dominion over it, seems to be substantially the same thing as saying 
that the intention is that it shall become his property. The jury in 
this case found that it was so. That finding is impeached on the 
ground that there is no evidence to support it. From my point of 
view, any other finding would have been manifestly wrong. That is 
the absolutely necessary inference to be drawn from the facts as they 
have been stated and as they were given in evidence. When these 
tailings were delivered to the defendant with the intention that he 
should have possession of them and exercise absolute dominion over 
them, what other inference can be drawn but that they were to become 
his property ? If that be so, the plaintiffs have no cause of action. 
There is no question of unreasonableness of the usage. There is 
nothing unreasonable in one man giving another property, especially 
if it is onerous, with the intention that the other shall thereafter own 
it. That is a most ordinary course of dealing between man and man. 
And it having been established that the tailings were in the first 
instance delivered to the defendant on the terms that they should 
become his property, that course of dealing should be considered to 
govern the transactions between the parties until it is established 
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affinnaiively by the plaintiflfe that a change took place in those terms. Bwlluot Gold 
That is enough to dispose of the whole case. v. Gravkm. 

This was the only question that was fought at the trial, but GriffithCJ. 
it now appears incidentally — I do not quite know how it 
arose— that about the beginning of July, 1897, the plaintiffs 
were beginning to consider whether these tailings were of such 
value as to make it worth their while to assert a title to them. 
There is some evidence that at that time they began to think 
of asserting a title, and there is evidence that a discussion on the 
subject took place in the presence of defendant*s agent No formal 
change in the terms of dealing was agreed to until October, 1897, 
when formal notice was given by plaintiffs to the defendant that tbey 
would in future claim the tailings. After that, of course, it could not 
be said they were delivered on the implied terms that they were to 
become the defendant's property. Whether there was any such change 
in the course of dealing during the months of July, August, and Sep- 
tember, appears to be uncertain. Upon the evidence it was open to 
the jury to find that there was not, and if they had so found, under 
ordinary circumstances the verdict would not be disturbed. It appears, 
however, that at the time the whole matter was treated as being 
governed by the same rules. The attention of the jury was not directed 
to those particular three months' delivery of quartz, and we cannot 
say what conclusion the jury would have come to if their minds had 
been directed to it. The plaintiffs are entitled, if they desire it, to 
have that question investigated by another jury. The result is that 
upon the substantial merits of the case the defendant is entitled to 
retain his judgment, though as a matter of grace the plaintiffs may 
have a new trial as to the tailings derived from the quartz that was 
delivered to the defendant after June, 1897. 

There is also an appeal (by the defendant) upon a question 
of costs. The learned Judge at the trial, going upon the findings 
of the jury, entered judgment for the defendant, but directed 
the defendant to pay plaintiffs' costs of three days of the 
trial, which lasted five days. Under the Rules, in actions tried 
before a jury, costs follow the event, unless the Judge, for good 
cause shown at the trial, otherwise orders. The defendant appeals 
on the ground that there was no good cause in this case for 
departing from the ordinary rule. The cause upon which the learned 
Judge acted appears to have been this : The defendant undertook to 
prove that it was the usage that the tailings should be abandoned by 
the owner of the stone and become the millowner's property. When 
he had called one witness, who deposed to the practice upon the 
Charters Towers goldfields for many years, Mr. Feez, the leading 
counsel for the plaintiffs, offered to admit that the evidence of that 
witness was true. The learned counsel for the defendant wanted 
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Bbixiliamt Gou) something more than that admission. He wanted an admiasion that 

MiNDfO GOKPANT 

V. Cbitkn. there was a usage to the effect pleaded in the statement of defence. 
Orlffi^^j. Whether there is, as a matter of law, any substantial difference between 
the term practice and the term usage, it is not necessary to decide, bm 
the parties seem to have thought that there was a material difference ; 
for, while Mr. Feez was willing to admit that the practice w&s as 
stated by the defendant's witness, he was not prepared to admit that 
there was a usage of trade to that effect. It may be that the two 
terms are synonymous, but the learned counsel did not think so, nor, 
apparently, did the learned Judge. Under these circumstances, 1 
should have much difficulty in holding that the conduct of defendant's 
counsel was unreasonable in acting on the view that unless he coald 
have the plaintiff's unambiguous admission it would be safer to take 
the findings of the jury on the point. He declined to accept the 
admission on the terms offered, and the learned counsel for the plain- 
tiffs withdrew it. Afterwards the learned Judge told the defendant's 
counsel that if he failed to prove this usage he would certainly make 
him pay the costs of' trying to do so. That was a challenge to the 
learned counsel, and under those circumstances he called such evidence 
as* he thought necessary to establish the usage. The learned Jndge, 
who seems to have taken throughout the case a view adverse to the 
defendant's contention, thought that the time taken up in proving it 
had been wasted time, and on that ground thought there was good 
cause for depriving the defendant of part of the costs of the trial 
although he was successful. Of course, on the view we take, so far 
from it being a waste of time, we think it was the one material ques- 
tion in the case ; and although the jury might have come to the same 
conclusion upon the admission of the accuracy of the testimony of the 
first witness, it would be hard to say, considering the magnitude of 
the case, and it being a case of first impression, that it was unreason- 
able for defendant's counsel to prefer to give such evidence as he 
could and get the finding of fact that there was a usage of trade as 
well as an admission of the bare facts from which he sought to draw 
that inference. For these reasons it appears to me that there was no 
good cause for depriving the defendant, as the successful party, of any 
part of the costs of the trial, but the costs of the counter-claim were 
properly ordered to be paid by him. The result will be that the judg- 
ment will be varied and set aside so far as it relates to the tailings 
derived from quartz delivered to defendant after 80th June, 1897, with 
respect to which a. new trial as to those will be allowed, with liberty 
to both parties to amend as they may be advised. The plaintiffs 
will pay defendant's costs of the last trial, the defendant pay 
the costs of the counter-claim. The plaintiffs must pay the costs of 
both appeals. 
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Real J.: I have come to the same conclusion, and for the same Brilliant Gold 

, . Mining Ck)MPANT 
reasons, except perhaps with reference to the learned Judge s decision v, Cravkn. 

as to costs. On that I practically come to the same conclusion as that KeaTj 
arrived at by the learned Judge's judgment. Li summing up he says, 
''I think that no usage exists." It is evident, therefore, to my mind, 
that he used the word usage in a sense quite distinct from *' practice." 
He also goes on to say, *' It is uncertain, unreasonable, and not capable 
of legal existence." Consequently, with all the evidence that was 
before him, he did not consider that it was proved that the thing 
exisied as a fact, because he separated the question of the certainty of 
it and whether it was capable of legal existence, and directed the jury 
that it was defective in all those matters. Now, under the circum- 
stances, and taking that view, it was only reasonable that the learned 
Judge should find that there was good cause. The fact that an admis- 
sion was made was quite as much as anything that could be proved, 
and the learned Judge considered the whole of the time occupied in 
proving it was useless, inasmuch that he directed the jury that it did 
not exist in fact : that it was uncertain, and not capable of existence. 
Had he confined himself to the direction that it was not capable of 
legal existence, and that the evidence was sufficient, if the jury believed 
it, to prove it — then you would have thought that the learned Judge 
mast have brought his mind to bear on the matter, and must have come 
to the conclusion that the defendant produced unnecessary evidence. 
Looking at his judgment, I have come to the conclusion that the 
learned Judge considered the evidence unnecessary, because he con- 
sidered it was useless — not because he considered the admission was 
sufficient, but because the evidence, as well as the admission, was use- 
less for the purpose of proving the issue that they had put before the 
jury. Now, we have come to the conclusion that the evidence thereon 
was not only useful and material, but sufficient. Under these circum- 
stances it appears to me that our holding that there is no ground for 
depriving the defendant of costs, is not, in point of fact, inconsistent 
with the learned Judge holding the other way, because we look upon 
the evidence in quite a diiferent light. In his direction he considered 
it perfectly useless for the purpose of proving the only matter which 
was before the jury. We hold that the evidence was not only perti- 
nent, but sufficient to prove that issue. Myself, of course, I have come 
to the conclusion that it was not improper on the part of the defendant 
to offer the evidence. We do not suppose that the learned Judge would 
not have the power of saying, in a case tried before a jury, ** This case 
has occupied five days where it ought only to have occupied two." In 
that case the judgment would not be interfered with. In this case we 
really interfere mtix the decision of the learned Judge because that 
which he thought perfectly idle we look upon as the very thing that 
decides the case. 
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Power J.: I have very little to add to the judgment of the learned 
Chief Justice. I think the jury could not have come to any other 
conclusion than they did. I thmk the learned counsel for the defen- 
dant was perfectly right in calling the evidence that he did. I agree 
with the judgment delivered hy the learned Chief Justice. 

Solicitor for plaintiffs : E. K. TuUy^ for Wyn Williams^ Charten 
Towers, 

Solicitor for defendant : G, V, Hellicar, for Marsland d Marskmly 
Charters Towers, 
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HYNES V. BYRNE AND OTHERS. 



1899. Contract — Rescission — Innocent misrepresentation — Mistake — Ruii at 

^7th and 28th j^^ ^^^ ^^ Equity as to innocent misrepresentation — IndivisibU 

litt 2nd, and 3rd contract. 

March, 
7th April, When rescission of a contract is sought on the ground of innocent misrepresentation! 

the rules to be applied are those applicable to a case of mutual mistake, so th&t 

Griffith C,J. jjj^ relief can be given on this ground unless there is a complete difference 

between what was intended to be, and what actually was taken. 

Defendant B. , who had mortgaged a station property called Fairyland, with the stock, 
to the defendant company, and had made default under hia mortgage, applied 
to the company for assistance to enable him to exercise an option held by him, 
and supposed to be of considerable value, to purchase 7500 sheep. The 
application having been refused, B. suggested to the plaintiff that she should 
purchase the sheep. She thereupon applied to the defendant company, vith 
whom she had previously had business dealings, for pecuniary aid to enable 
her to do so, bat the defendant company refused, except on the terms that she 
should also purchase the Fairyland property from B., and assume the liability 
for the mortgage debt. Defendant company's manager informed her th&t 
there were on Fairyland 4800 sheep worth 5s. a head, and 100 horses, bm 
expressly refused to make the bargain depend on the verification of that state- 
ment. The jury found that the statement was believed by him to be true. It 
also appeared that he told her his sources of information. A contract was 
then drawn up, at the instance of the defendant company, and executed, by 
which B. agreed to sell to plaintiff the Fairyland station and stock, and also 
his option to purchase the 7500 sheep. The consideration was expressed to be 
a lump sum, which was in fact the amount of B.'s indebtedness to the defend- 
ant company on their mortgage. It subsequently appeared that there were 
on Faixyland only 3689 sheep, of value inferior to that stated, and not more 
than 70 horses. The plaintiff elected to retain the benefit of the contract so 
far as it related to the option to purchase the 7,500 sheep, but brought an 
action to rescind the contract so far as it related to the Fairyland property, od 
the ground of misrepresentation. 

Held, that the contract was indivisible, and could not be affirmed in part and 
rescinded in part. 

Held, also, that even if the contract were divisible, the erroneous representation 
AS to tb^ number of the cattle was not such as to make such a complete 
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difference between the matter intended to be sold and that actually sold as Htnes v. Btbnb 

to justify rescission of the contract so far as it related to Fairyland, and that ^^^ Othebs. 

the action must therefore fail. " 

Held, also, that there was no evidence to warrant a finding that the contract was 

induced by the erroneous representation. 
Dicta of Jessel, MR., in Redgrave v. Hurd (20 Ch.D. 1, 12), and of Lord Bramwell 

and Lord Herschell in Dtrry v. Peek (14 App. Cas. pp. 847, 369) considered. 

Further consideration of an action tried before Griffith C.J. and a 
jury at the Brisbane Civil Sittings. 

This was an action by Mary Agnes Hynes against John Byrne 
and the New Zealand Loan and Mercantile Agency Company, 
for the rescission of a contract for the purchase of a station called 
Fairyland. All the facts appear in the judgment of the learned Chief 
Justice. 

tWz (Shatul with him) for plaintiff, cited Derrif v. Peek (14 App. 
Cas. 887), Chnrl48iroi-th v. Jennintfs (84 Beav. 96), Ltmi Brooke v. Boun- 
tlncniu (6 Hare 298). 

LilUy {Macgregor with him), for defendant, cited Benjamin on Sales, 
4 Ed. p. 894 et seg.; Xetr .Zealand Loan and Mortgage Company v. 
Uovren (4 Q.L.J. 7S),(7iUs v. Kdicardn (7 T.R. 181), Loir v. Bourerie 
(1891, 8 Ch. 82), Kerr, p 871, Phosphate Sewage Company v. Hart- 
mmt (5 Ch. D. 894), Maturin v. Tredennick (12 W.R. 740). 

Feez, in reply, cited Hastings on Fraud and Misrepresentation, p. 
88 ; Xewbigtfing y. Adam (84 Ch.D. 582) ; Anson on Contracts, 8 Ed. 
155. 

GiuFFiTH C.J.: The plaintiff claims to set aside a purchase of a pastoral Griffith C J. 
property called Fairyland, bought by her from the defendant Byrne on 
2drd May, 1898, on the ground of fraudulent misrepresentation. The 
defendants, the New Zealand Loan and Mercantile Agency Company, 
counterclaim, as mortgagees of the same property, for payment of the 
mortgage debt. The case was tried before me with a jury at the 
February sittings of the Court in Brisbane, when the jury gave 
certain findings, on which both parties claimed to be entitled to 
judgment. 

Defendant Byrne had for some years prior to the sale been 
the owner of Fairyland, of which the defendant company were 
mortgagees. The mortgage debt in April, 1898, amounted to 
over £1700. The property was not a satisfactory security for the 
debt. The sheep, which formed the principal part of the 
stock, were old, and it was recognised that the only hope of making 
the property a profitable one lay in the substitution of young sheep. 
The defendant company were not willing to provide the money for this 
purpose, and had refused to make any further advances to Byrne on 
their security. Shortly before the sale, 7500 young sheep at Clermont 
had been placed under offer to Byrne at the price of 8s. 6d. a head, to 
which the dro\'ing expenses of a journey of some hundreds of miles 
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Hynbb V, Btbne would have to be added. This was considered a very good bargain, 
' and Byrne was anxious to complete it. The defendant company, how- 
Griffith C.J. gygj.^ refused to assist him by finding or guaranteeing the price. Byrne 
then asked the assistance of the plaintiff, who is a middle-aged woman, 
carrying on the business of a country storekeeper at Jondowie, not far 
from Fairyland ; but she was unwilling to give such assistance without 
adequate security, which Byrne was unable to provide. It was then 
suggested that she should herself become the purchaser of the sheep 
which were under offer to Byrne. She was anxious to do so, and 
applied to the defendant company, with whom she had had previous 
dealings, to help her. Their manager pointed out to her, as the fact 
was, that she had no land on which to depasture the sheep if she 
bought them, and declined her application. At the same time he 
suggested that she should acquire Fairyland from Byrne, who, he 
thought, would not be unwilling to part with a property which, as she 
knew, he was unable to hold with any prospect of profit, and told her 
that if she did so the company would be willing to give her the neces- 
sary assistance, on certain terms as to additional security, which are 
not now material. She asked whether the company would make her 
their *< client" in place of Byrne, to which defendants'^ manager 
agreed, promising that if this suggestion were carried out they would 
give her the necessary assistance to enable her to buy the 7500 sheep, 
which could then be used for restocking Fairyland. Plaintiff, who had 
a general knowledge of Byrne's unsatisfactory financial position, asked 
for particulars as to the stock on Fairyland, and was informed that it 
consisted of 4800 sheep, estimated to be worth 5s. a head, 150 cattle, 
and 100 horses. She was also informed of the company's sources of 
information on the point. She was told that the price would be £1785, 
which, she says, she understood to be the amount of Byrne's indebted- 
ness to the company (as in fact it was), although she was not expressly 
told so. The proposal was then communicated to Byrne, who offered 
no objection, and after a delay of two or three days plaintiff went back 
to the defendant company and — according to her version of the facts- 
told them she had decided to take Fairyland provided they would send 
some one to count the stock and see if the number represented were 
really there. This, she says, the defendant company's manager 
declined to do, saying that if she waited so long she would not be able 
to secure the 7500 sheep. After some further conversation with the 
defendant's manager — in which, she says, he said that he was sure 
there were 4800 sheep on Fairyland — she agreed to take the property. 
This bargain was carried into effect as follows : An agreement was 
executed between Byrne and plaintiff, by which the former Sfgreed to 
sell to the latter the Fairyland station and stock and his interest in the 
7500 sheep. The price expressed as being paid by plaintiff to Byrne 
for the whole property assigned was the amount of bis mortgage debt, 
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£1785 18s. Plaintiff acisordingly drew an order on the defendant Hynbs v. Byrne 

AND OtHBBS. 

company for that amount, and handed it to Byrne, who endorsed it to 

the company in satisfaction of their mortgage debt. The company Griffith C.J. 
then made the necessary arrangements for the payment of the price of 
the 7500 sheep, which were duly delivered to plaintiff. 

The defendant company then, at plaintiff's request, sent a person to 
take delivery of Fairyland on her behalf. On counting the stock he 
found only 8689 sheep, of value inferior to that stated, and not more 
than 70 horses. This information was communicated to the plaintiff 
by the company by letter on 27th May. On 21st June she gave notice 
to the defendants that she elected to rescind the contract for the sale 
of Fairyland, but elected to retain the benefit of the contract so far as 
it related to the 7500 sheep. She brought this action accordingly, 
alleging that she was induced to enter into the contract by the fraudu- 
lent misrepresentations of the defendants. The alleged misrepresenta- 
tions, so far as they are material to be stated, were — That there were 
on Fairyland 4800 sheep, worth 5s. a head, and 100 horses. 

Points were made in the pleadings as to the form in which the 
transaction was carried out, but I was not asked to submit any question 
to the jury with respect to them. The parties, indeed, in answer to 
me, expressly said that they did not desire any other questions to be 
submitted to the jury than those which I actually left to them. These, 
with the answers of the jury, were as follows : — 

1. Was the transaction in substance one bargain or two bargains ? — 

One. 

2. Did Macdonald (defendants* manager) represent to plaintiff as 

actually existing facts — 

(a) That there were 4800 sheep on Fairyland ; 

(h) That they were wod^h 5s. a head ; 

(c) That there were KX) horses on Fairyland ? 
Yes. 

3. If so, was it by reason of such representations that plaintiff was 

induced to enter into the bargain ? — Yes. 

4. Were the representations untrue ? — Yes. 

5. Did Macdonald believe them to be true ? — Yes, to the best of his 

knowledge and belief. 
Upon these findings the plaintiff claimed judgment on the grounds 
—(1) That the finding of the jury as to the unity of the contract 
ought to be disregarded ; (2) That the misrepresentation as to the 
number and value of the stock, although innocent, entitled her to 
I'escind the contract as to the station property, regarded as a distinct 
contract. The defendant company claimed judgment on the grounds 
—(1) That the contract being one and indivisible, the plaintiff, having 
elected to affirm it in part, so far as it was profitable, could not claim 
resdssiQn of the other part, which was less profitable than she expected ; 
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Hynes V, Bybne and (2) That an innocent misrepresentation as to a matter not affect- 

AND OtHEBS. . 

mg the sabstance of the thing sold is not ground for rescission. 

With regard to the indivisibility of the contract, I am of opinion 
that any other finding would have been manifestly wrong. There was 
no conflict of evidence on the point. Not only was the whole contract 
formally embodied in one document, stating the single consideration for 
the sale to be the sum of £1785 Ids., but it was undisputed that the 
defendant company positively refused to enter into any transaction 
with plaintiff with regard to the 7500 sheep unless she aJso agreed to 
take over the Fairyland station property and debt. This was, in &ct, 
the moving inducement to them to enter into the part of the contract 
which she now seeks to affirm, and was undoubtedly, on the evidence 
\^ as well as on the legal construction of the document, an essential part 

of the consideration moving from her. If she were allowed to affirm 
the contract in part and rescind it in part, the Court would in effect be 
making not only a new contract between the parties, but a contract 
Jij which the defendants had expressly refused to enter into. Apart, 

M therefore, from the general rule that a party entitled to rescind a 

bargain must elect to rescind it in whole or affirm it in whole, and 
assuming that, under some circumstances, such a contract as that now 
in question might be construed as severable (in support of which pro- 
position no authorities were cited to me, but many to the contrary), or 
reformed so as to make it severable, the Court is in this case asked, in 
the exercise of its equitable jurisdiction, to construe or modify a con- 
tract not so as to give effect to the intention of the parties, but so as to 
defeat their admitted intention. This, in my judgment, is a complete 
answer to the plaintiff's case. 

Assuming, however, that the contract is severable, and regarding 
that part of it which relates to Fairyland as a distinct contract, it is 
necessary to consider the effect of 4uch a misrepresentation as that 
alleged and found by the jury. For this purpose I assume that the 
evidence supports their findings within the meaning of whatever rales 
of law may be applicable to the case. 

It is to be noted that there was no express warranty in the contract 
as to number or value. According to the plaintiff's own testimony she 
wanted to make her purchase conditional on the number rejftresented, 
4800, being found correct on actual count, but the defendant company 
expressly refused to bargain on those terms — a circumstance very 
material in considering the sufficiency ot the evidence, with which 1 
propose to deal afterwards. 

The question of the effect of what is sometimes called an innocent 
I misrepresentation of a material fact has been much discussed of late. 

i The rule at Common Law is, I think, established by the case of AVit- 

i nedy v. Panama y Neiv Zealand^ and Australian Royal Mail Company 

I (L.R. 2 Q.B. 680), where it is thus stated by Blackburn J. (p. 587): 
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" There is, however, a very important difference between oases where Hraw v. Btbns 

AUD OtHEBS* 

a contract may be rescinded on account of fraud, and those in which it 

may be rescinded on the ground that there is a difference in substance G"ffl*h C.J. 

between the thing bargained for and that obtained. It is enough to 

show that there was a fraudulent representation as to any part of that 

which induced the party to enter into the contract which he seeks to 

rescind ; but where there has been an innocent misrepresentation or 

misapprehension it does not authorise a rescission, unless it is such as 

to show that there is a complete difference in substance between what 

was supposed to be and what was taken, so as to constitute a failure 

of consideration." 

If that rule is applicable to the present case, it is, I think, clear that 
the plaintiff cannot succeed. For, upon the evidence, the subject 
matter of the contract was the station property of Fairyland, including 
lease, stock, chattels, and improvements, as a going concern, for which 
she was agreeing to give a lump sum of £1785 18s., and which she 
actually received. If the representations had been literally true, she 
would have received for this sum £1200 worth of sheep, 150 cattle, and 
100 horses, in addition to the lease of the runs and station plant and 
improvements. The value of what the plaintiff actually received 
according to the only evidence given in the case, was variously esti- 
mated at Je2189 and £1846. The defect, therefore, was only a defect 
in quantity and value, and not such a defect as to make a complete 
difference in substance between the thing bargained for and the thing 
delivered. It is, in my opinion, impossible to contend successfully 
that, even if the representation as to number and value of the sheep 
had been embodied in the contract as an express stipulation, it would 
have operated as a condition. And, according to the law of contracts, 
as known to and administered by courts of common law, a breach of 
such a stipulation would not have entitled the plaintiff to rescind the 
contract. Even if the stipulation had been a condition, it appears to 
me that the provisions of s. 14 (8) of TJie Sale of (roods Act of 1896, 
which declares that when a contract of sale is for specific goods the 
property in which has passed to the buyer, the breach of a condition to 
be fulfilled by the seller can only be treated as a breach of warranty, 
and not as a ground for treating the contract as repudiated, would be 
fatal to the plaintiff's contention. For there is no doubt that this was 
a sale of specific goods, namely, the stock and chattels on the station, 
and that the property had passed to the buyer. She had, indeed, 
executed a mortgage over it, which had in the meantime been duly 
registered. The circumstance that the Crown leases were included in 
the sale would not, in my opinion, affect the application of the statute. 

As was pointed out by Williams J., in delivering the judgment of 
the Court of Exchequer Chamber in the case of Behn v. Bumess (8 
B. & S. 751, 82 L J.Q.B. 204), the express insertion of a representatiou 
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Htnes v. Byrne in a written contract does not alter its nature. It would, indeed, be a 

AND OtHEBS. 

singular result if an erroneous representation which, if solemnly 
reduced to writing as part of a contract, would give no right of rescis- 
sion, should have that effect when made orally only, and when tiie 
party making it expressly refuses to make it part of the contract. 

It is contended, however, that there is a different rule in equity. I 
apprehend that the rules which determine the conditions on which a 
contract may be rescinded by one of the parties to it form part of the 
law of contracts. And I am not aware of any authority for the propo- 
sition that the law of contracts as recognised by courts of equity 
differed from the same law as known by courts of law. There was, 
indeed, a difference in the kinds of contracts which came under notice 
in the respective courts, and a difference in the form of relief given. 
But I have always understood that courts of equity followed the law 
on questions of the law of contracts. For example, the maxim Camn 
emptor was applied in both courts equally. A court of law could not 
entertain an action for the rescission of a contract, but if the facts 
were such that the Court could take cognisance of the subject matter, 
it would, in an action brought on a contract which the defendant had 
lawfully rescinded, give judgment for the defendant. If that relief 
were insufficient to afford complete justice, the defendant was obliged 
to have recourse to a court of equity. The doctrine supposed to be 
peculiar to courts of equity is that a person induced to enter into a 
contract by a representation which is incorrect in fact, although inno- 
cently made, may repudiate the contract, provided that the representa- 
tion was <' material." Whether this rule differs from the law laid 
down in Kennedy v. Pancnna Company depends upon the meaning to 
be attributed to the term '' material." If the rule means that the 
error was such as to amount to a complete difference in substance in 
the subject matter of the contract, the rules are identical. 

In considering this point it must be remembered that until the case 
of Derry v. Peek (14 App. Cas. 887) a notion prevailed that there was a 
difference in the views taken by courts of law and courts of equity with 
respect to what constitutes fraud — that there were, indeed, two kinds of 
fraud, legal fraud, which alone was recognised by courts of law, and 
equitable fraud, recognised by courts of equity. There was also a 
notion that a party to a negotiation was, in some undefined way, 
entitled to have only true statements made to him, and that a suit 
might be founded on the breach of that duty by the other party to the 
negotiation. Both these notions, however, are dispelled by the case of 
Derry v. Peek, which establishes that there is no difference between 
the legal and equitable doctrines of fraud, and that there is no legal 
duty to ** tell only the truth " arising out of the mere relation of con- 
tracting parties. If there is no such duty, no right of action can be 
founded on a mere failure to tell only the truth, in the absence of 
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consequence of this undefined notion of equitable fraud, wnters on 

fraud and misrepresentation have treated the two matters as branches G'^th O.J. 
of the same subject, whether the misrepresentation is intentional or 
unintentional. It is remarked by the learned editor of the second 
English edition of Story's Equity Jurisprudence that since the decision 
in Derry v. Peek the supposed doctrine would seem to be incorrect 
(section 198). In my opinion, it follows from the principles established 
in that case that there is an essential difference between a fraudulent 
and an innocent misrepresentation, not only in morals, but in legal 
effect, and that the two matters ought no longer to be treated as con- 
nected. 

The term "misrepresentation** cannot, in my judgment, be 
properly applied to a statement which, though erroneous in fact, is 
made with an honest belief in its truth. The proper word to describe 
such a statement is '< mistake.*' If both the parties to a contract 
erroneously beUeve in the existence of a particular state of facts, and 
make the contract under that belief, there is a case of mutual mistake, 
which may or may not give rise to a right of rescission. Whether it 
does or does not depends upon the nature of the mistake, and, so fiar as 
my researches have enabled me to discover, the principles on which 
courts of equity dealt with such cases are substantially the same as 
the rule laid down in Kennedy v. Panama Company. It is clear that 
the error in the present case would not entitle the plaintiff to relief on 
the ground of mistake (Story, Equity Jurisprudence, s. 144a). I have not, 
indeed, found any case in which a contract induced by an '< innocent 
misrepresentation " has been set aside in which there was not in fact 
such an error as falls within the rule as to mistake. 

The contention that the equitable doctrine has a wider scope is 
apparently based upon the observations of Sir George Jessel in the case 
of Redgrave v. Hard (20 Ch.D. 1, 12) : " As regards the rescission of a 
contract, there was no doubt a difference between the rules of courts 
of equity and the rules of courts of common law — a difference 
which of course has now disappeared by the operation of the Judicature 
Act, which makes the rules of equity prevail. According to the deci- 
sion of courts of equity, it was not necessary, in order to set aside a 
contract obtained by material false representation, to prove that the 
party who obtained it knew at the time when the representation was 
made that it was false " : the observations of Lord Bramwell in Derry 
V. Peek (ubi supra) : "To these may now be added the equitable rule 
(which is not in question here) that a material misrepresentation 
though not fraudulent, may give a right to avoid or rescind a contract 
where capable of such rescission *' ; and the observations of Lord 
Herschell in the same case (p. 847): '* Where rescission is claimed, it is only 
necessary to prove that there was misrepresentation ; then, however 
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HvNiB V. Btbnb honestly it may have been made, however free from blame the penon 

who made it, the contract, having been obtained by misrepresentation, 

Griffith C J. ^j^j^Q^ g^j^^ .. (p 359)^ 

It is clear that each of these learned Judges was referring to a 
doctrine which he assomed to be well known, and did not intend to 
enunciate any new doctrine. The passages quoted formed no part of 
the reason for the judgments, and the question of the degree of materi- 
ality of any particular misrepresentation as a ground for rescission was 
not under consideration. It would, in my opinion, be wrong to treat 
words used under such circumstances as establishing any new rule of 
law. Lord Bowen did not think there was any substantial difference 
between the rules of law and equity on the subject {Newhigging v. Adam 
(84 Ch. D. 582, 592). This was also apparently the opinion of Lord 
Cairns (Lamare v. Dixon^ L.B. 6 H.L. 414, 428) and of the Supreme 
Court of Queensland in the case of TJu New Zealand Loan and Mer- 
cantile Agency Company v. Howes (4 Q.L.J. 78). 

In my judgment the word '' material," as used in the passages 1 
have cited, was not intended either to suggest that, in the case of an 
erroneous statement honestly made, any fact should be treated as 
material which would not be so treated in any other case of mutual 
mistake, or to negative that suggestion. As already remarked, the 
point was apparently not present to the minds of the Judges. The 
judgment of the Court of Appeal in the case of Low v. Bouverie (1891 
. 8 Ch. 92) is to the same effect. That case, I think, establishes that 
an erroneous statement made honestly in the course of a negotiation 
does not give rise to any liability on the part of the person who makes 
it, unless it amounts to a warranty. There being no fraud, no breach 
of any legal duty, and no contract, no legal liability arises, unless the 
nature of the error is such as to vitiate the contract on grounds 
common to both parties. If it is said that the risk of rescission is not 
a legal liability, I reply that that is a mere play upon words. Of this 
the present case affords a good example. The rescission of the con- 
tract would impose upon the defendant company most onerous liabili- 
ties, and, in the events which have happened, very heavy pecuniary 
loss. It would be strange, indeed, if such consequences should be 
visited upon a party who has not failed in the observance of any duty 
known to the law. 

The supposed equitable rule is open to the further objection that it 
makes the rights of the parties dependent upon the answer to a ques- 
tion which, in the nature of things, is, whenever it is material, incap- 
able of anything but a conjectural answer. The inducement by which 
a man is led to make a contract or to do any other deliberate act is the 
resultant of all the elements of probable advantage or disadvantage 
presented to his mind before he decides. The enquiry whether, if any 
k of those elements had been absent, he would have come to the same 
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decision, which is in reality the test sought to he applied, is an enquiry Htneb v. Btbnb 

into what would have happened if a state of things which did not exist 

had existed— an inquiry, in my judgment, incapable of answer, except ^^^^ C J. 
as matter of opinion, by the man himself, and absolutely incapable of 
answer by a stranger, except in extreme oases, which would flail under 
a different rule. The supposed rule necessarily imports that any one 
of several incidental advantages which together constitute the induce- 
ment to the making of a contract may have been the material induce- 
ment. It must, therefore, be a question of fact for the tribunal, before 
which the case comes, to decide whether it did or did not induce the 
contract. And if such a question is to be submitted to a jury under 
the usual conditions as to impeaching a jury's finding, it is obvious 
that if the particular element fntght have been a governing element in 
inducing the contract, it would be practically left to the discretion or 
caprice of a jury to say whether a contract shall or shall not stand. 
This is an entirely new view of the law of contracts. 

The rule of courts of common law as to misrepresentation, as well 
as the rule of courts of equity as to mistake, avoids these extraordi- 
nary and dangerous consequences, and leaves the rights of the parties 
to be decided on an intelligible and definable basis, and not according 
to the sympathetic feelings of a jury in what they may consider a hard 
case. 

I am, therefore, of opinion that the rules of law and equity in this 
regard are substantially the same, and that the rule which ought to be 
applied in the present case is that applicable to cases of mutual mis- 
take. The distinction taken by some text writers between mistakes 
affecting the formation of a contract, and mistake with respect to the 
terms of the contract is, I think, untenable. In either case the reason 
why the mistake is held to be ground for rescission is that the contract 
as made does not substantially carry out the intentions of the parties. 

Supposing, however, that the plaintiff's contention is sound, and 
that any representation which is a part of the inducement to the 
making of a contract may be material so as to offer ground for rescis- 
sion if it is incorrect, the doctrine is peculiar to courts of equity, and 
it is necessary to enquire whether the evidence discloses any case on 
which a court of equity would have given relief. The finding of the 
jury cannot, of course, go beyond the evidence. Now, it appeared 
from the plaintiff's own testimony, as already stated, that the defen- 
dant's manager expressly refused to guarantee the number of stock ; 
that the plaintiff knew that the property was barely worth the mort- 
gage debt, although if the stock had been of the number and value 
stated it would have been worth much more ; that the price of the 
station property was not arrived at, as is usual in such sales, by refe- 
rence to the number of stock, but was fixed at the amount of Byrne's 
indebtedness ; and further, that the plaintiff was expressly mformed 
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statements as to the numbers. 



Griffith C. J. 



The main inducing motive in the 
plaintifTs mind was, according to her own testimony, the desire to get 
the benefit of the offer of the 7500 sheep, although she would not, in 
order to attain that object, have agreed to purchase the station unless 
she had thought it a probably good bargain. Under these circum- 
stances I am of opinion that a court of equity, interpreting the 
evidence in the most favourable light for the plaintiff, would nol have 
held that the representation in question was such a material induce- 
ment within the meaning in which those words are used in any of the 
reported cases, as to justify a decree for rescission. 

For all these reasons I am of opinion that the plaintiffs case fails, 
and that defendants are entitled to judgment on the plaintiff's claim. 
On the counter claim the defendant company are entitled to the ordi- 
nary judgment for an account and payment. 
Solicitors for plaintiff : Thynne d Macartney, 
Solicitors for defendants : Flower, Drury d Hart, 
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COLLETT I'. NAIRN. 
Advancement — Trust — Evidence of declarations by donor — Evidence of truM, 

Plaintiff and defendant were sisters. Their father, shortly before his death, trans- 
ferred certain money in the Government Savings Bank and certain bank 
deposit receipts into the name of defendant under cirenmstanoes, prima Jack, 
importing an advancement. 

Heldf that evidence of subsequent declarations by the father was not admissible to 
show an intention that the money should be held by the defendant in tnist (or 
herself and the plaintlfiF. 

The plaintiff also set up a verbal declaration of trust in her favour by the defendant 

Held, upon the evidence, by Griffith C.J. and Paul J. fdUientiente Power J.), that 
the language relied upon did not show such a clear, unequivocal and irre- 
vocable intention on defendant's part to constitute herself a trustee as to justify 
judgment in the plaintiff's favor. 

Decision of Real J. reversed on the evidence. 

Appeal from the decision of Real J. on the trial of an action without 
a jury by Isabella CoUett against Sarah Nairn for a declaration of trust. 

In this action the plaintiff sought a declaration that the defendant, 
her sister, was a trustee for her, to the extent of one-half, of certain 
deposits in the Government Savings Bank and certain bank deposit 
receipts, transferred by their father to the plaintiff shortly before his 
def^tb« 
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It was common ground that the transfer was made by way of Collettv. 

advancement, but the plaintifi alleged that the gift was made to the ' 

defendant in trust for the plaintiff and herself. She also set up a 
subsequent declaration of trust by the defendant in favour of tixe plain- 
tif as to one-half of the money in question. 

At the trial evidence was admitted of declarations by the father, 
some before and some after the transfer, most of which was held 
bj the Court to be inadmissible. The admissible evidence relied 
upon to prove the alleged declaration in plaintiff's favour was to the 
following effect : —About two years before the gift the father had made 
a will by which he gave all his money in banks to be divided between 
plaintiff and defendant equally, of which fact they were both aware. 
The plaintiff in her evidence deposed as follows :— "On Slst March " 
(some twelve days before the death of the father, and during his last ill- 
ness) " I visited the defendant. My father was there. My father was in 
the dining-room with Mrs. Nairn and myself. My father asked me to 
come and sit next to him. He asked me what month it was. I said 

* March.* He said, come down for your interest in the money in the 
bank on the Ist May ; it falls due. The interest used to be five per cent. 
It is now only three. I am leaving you half. That is more than 
Bill's father left him. Half the money in the Savings Bank has been 
left to you.' My father and sister (defendant) were there. She said, 

* I am entitled to it ; I think I have earned it.' I don't think she 
spoke loud enough for my father to hear it. He said^ * One of you 
bay the house. I am getting 5s. a week for it. The other house is to 
go to Sarah and yourself.' Mrs. Nairn and I went on the verandah. 
My father sat in the room on the verandah. I asked her how father 
was leaving his money, and she said, ' He is leaving you half. The 
house is no good ; John had to go down and nail the windows.' " 
Plaintiff was not aware that the father had transferred the money into 
the name of the defendant. 

Real J. was of opinion, on the whole evidence, that plaintiff had 
proved her case, and gave judgment accordingly. 

Shimmy for appellant, cited Kilpin v. Kilpin (1 M. <& K. 520, 582, 
539), Crabb v. Crahh (lb. 511, 519), Dyer v. Dyer (White and Tudor, 
7 Ed. 828-9), Bonhote v. Henderson (1896 1 Ch. 742, 2 Ch. 202), 
Hepworth v. Hepworth (L.R. 11 Eq. 10), Batstone v. Salter (L,R. 10 
Ch. 431), Fowkes v. Pascoe (lb. 848), Sayre v. Hughes (L.R. 5 Eq. 876), 
yiurUs» V. Franklin (18 R.R. 8). 

Macgregor, for respondent, cited Lewin, p. 184, Devoy v. Devoy (8 
Sm. & G. 403), Inre Gooch (62 L.T. (N.S) 884), Sidmouth v. Sidmoiuh (2 
Beav. 456), Williams v. Willuvm (82 Beav. 870), Finch v. Finch (15 
Ves. 60), Bane v. Pollard (24 Beav. 288), Jeans v. Cooke {lb. 513, 521), 
Bedington v. Bedington (8 Ridg. 190). 

Stumm^ in reply, cited O'Brien v, SheU (7 Ir.B. Eq. 256), Chant v. 
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GrarU (84 Beav. 623, 84 L.J. Ch. 641), DippU v. Corles (11 Hare 188), 
Mews V. Mews (15 Beav. 529), Sewell v. Cheetham (L.B. 9 C.P. 420), 
Standing v. Bowring (81 feh. D. 282). 

C.AV. 

80ih March. 

Obiffith 0. J.: This is an action brought by the plaintiff against the 
defendant, who is her sister, alleging that in March, 1898, their father 
gave to the defendant two sums of money— one on fixed deposit in the 
Australian Joint Stock Bank, at Ipswich, and the other in the GoTem- 
ment Savings Bank — and directed her, on his death, to divide them 
equally between herself and the plaintiff. It is alleged, further, that 
on 4th April defendant told plaintiff that she held these sums, and 
that by the direction of their father half the amount was to be given 
to the plaintiff on the father's death. The father being dead, the action 
was brought. The defendant denies that the money was given to her 
with any such directions, and says that it was an absolute gift to her- 
self. She also denies that she ever said that she held the money under 
any such directions. 

It will be convenient to refer briefly to the law which is 
applicable to the case. Prima facie, when a person transfers 
property to a stranger without any consideration, there is a resulting 
trust in favour of the donor. That inference may be rebutted hy 
showing that what was really intended was a gift. To that rule there 
is an exception, that in the case of a gift to a child of the donor, or to 
somebody to whom the donor stands in the place of a parent, the pre- 
sumption is that the gift was intended to be an advancement, and 
that no trust for the donor was intended. It is a general rule of 
evidence that evidence must be given on oath, and that evidence of 
statements not on oath is not admissible. There are some exceptions 
to that rule. The only exception which is material in the present case 
is that in the case of a gift by a father to a child the presumption 
that he intended the gift to be for the benefit of the child may be 
rebutted by evidence of contemporaneous declarations made by him- 
self, to the effect that he did not intend it to be a gift, but intended the 
child to hold the property in trust for him. That is the nature of the 
exception, and those are the limits of the exception. Now, in the 
present case, the case made by plaintiff is that this money was given 
by the father to the defendant under such circumstances that no tmsi 
resulted for the father. The defendant accepts that view. No ques- 
tion arises, therefore, as to whether the defendant took the money a£ 
trustee for the &ther. If that had been the question at issue, evidence 
as to contemporaneous declarations, and possibly of declarations imme 
diately before, would have been admissible, but that not being in con 
troversy between the parties, evidence as to declarations not accom 
panying, so as to qualify, the gift itself, is not admissible. 
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The case made by the plaintiff is that the defendant took the money by 
way of absolate gift as between herself and her father — that is to say, the 
title to it was no longer her father's, bat her own — but that she accepted 
the money as trustee for plaintiff and herself. That controversy 
between the plaintiff and the defendant must be determined by the 
ordinary rules of evidence — that is, by sworn testimony as to relevant 
facts. When the case was opened to Mr. Justice Real, who tried it 
without a jury, the learned counsel for the plaintiff intimated that he 
intended to give evidence as to declarations, and the learned counsel 
lor the defendant intimated that he intended to object to such evidence 
as inadmissible, and cited authorities in support of his contention. 
The question, apparently, was not mooted again throughout the trial. 
Evidence as to declarations, some made before and some after the 
gift, but none of declarations accompanying the gift, was given, and 
the learned Judge, on the whole case, formed a conclusion favourable 
to the plaintiff and adverse to the defendant, and held that the plain- 
tiff's case had been established. I think that it is unfortunate that 
the attention of the learned Judge was not more distinctly drawn by 
coansel to the fact that really the only issue to be tried was whether, 
as between the plaintiff and the defendant, the defendant held this 
money as trustee for the plaintiff or not. It appeared upon the facts 
which were not in dispute that the money was actually transferred to 
the defendant, and under circumstances which made her the legal 
owner of it, whether as trustee or for her own absolute use. Then 
another doctrine comes into operation — that a person who is in posses- 
sion of property has a title to it against anybody who cannot establish 
a better title, and the better title must be established by proper 
evidence. When we come to examine the evidence which was given in 
this case, it will be found tl\at the evidence which was 
admissible — to which alone, sitting here as rehearing the case, 
we can pay attention — is in a very small compass. Plaintiff 
might have established her case by establishing either of two facts 
alleged in the statement of claim — that the money was given to and 
accepted by the defendant upon an express trust for the benefit of her- 
self and the plaintiff ; or that, having received the money under such 
circumstances that she became the absolute legal owner of it, she after- 
wards constituted herself a trustee for the plaintiff in respect of half of 
it. The evidence to be considered upon the inquiry whether either 
of those two facts were established is in a very small compass, and I 
think it is necessary to read it. Before reading the evidence it may be 
as well to call attention to the fact that two years before this the father 
had made a will by which he had left the money in the banks to be 
divided between these two daughters equally, and they were both aware 
of that fact. Plaintiff, however, was not aware at the time of hei: 
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interview or conversation with her father that he had transferred the 
money into the name of the defendant. 

The learned Chief Justice then read the evidence above set ont, 
and continued : 

Now, that is the evidence, and that is all of it. That is said to 
establish either that defendant then constituted herself a trustee of 
these two sums of money for plaintiff and herself, or else to 
establish that the money had been originally transferred to her by her 
father on an express trust that she should hold it in trust for the 
plaintiff and herself. I will read a passage from a very well-knowD 
writer on evidence (Taylor) at s. 861 (reading) : " Evidence of oral 
admissions ought always to be received with great caution. Sach 
evidence is necessarily subject to much imperfection and mistake ; for 
either party himself may have been misinformed, or he may not have 
clearly expressed his meaning, or the witness may have misunderstood 
him, or may purposely misquote the expressions used. It also some- 
times happens that the witness, by unintentionally altering a few 
words, will give effect to the statement completely at variance with what 
the party said." These observations lay down a rule of common sense as 
well as of law, and they appear to me to be applicable a fortuwi to 
such admissions as are relied upon in this case. The mere silence of 
a person in whose presence something is alleged to have been said, 
which that person may or may not have heard accurately, and may or 
may not have understood in the sense in which the witness who refutes 
it used it, is, it appears to me, a circumstance as to which great cantdon 
should be used before relying on it as an admission. Now, at this 
time the plaintiff was not aware that the money was in the name of 
the defendant, her sister, so that nothing she said could have 
referred to that fact. They were both aware of the terms of their 
father's will, and it is obvious to me that they were talking about the 
will, because the father said, <* One of you buy the house in ; don't let 
it go at a sacrifice." That was referring to some of the terms of the 
will. '* I am getting 5s. a week ; the other house is to go to Sarab 
and yourself.'* It appears that one house was to go to the plaintifi 
and the defendant. So that he was evidently talking about the will 
What else he was talking about is not very apparent. If this evidenct 
is accurate, if her memory is accurate, that is exactly what he said 
He was also referring to the money. What I have said is applicable 
to this evidence, both from the point of view that it shows an admissioi 
by defendant of an original trust, and from the point of view of a 
declaration of trust by defendant. 

To deal first with the second point, the rule to be applied is Iai< 
down by Lord RomiUy in the case of Grant v. Orant (84 Bevan,p. 628) 
At page 625 (the question there was whether a husband had made \ 
dcM:laration of trust; : *' The question here is whether the husband ha 
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used words which are equivalent to a declaration of trust. Li the 
first place these words need not be in writing ; that is quite settled by 
the authorities. They must be clear, unequivocal and irrevocable, but it 
is not necessary to use any technical words ; it is not necessary to say, 
' I hold the property in trust for you.' Nor is it necessary to say, 'I 
hold the same for your separate use.' Any words that show that the 
donor means at the time he speaks to divest himself of all beneficial in- 
terest in the property are in my opinion sufficient for the purpose of 
creating the trust." Now, is it arguable that the defendant's silence 
daring a conversation of that sort could amount to a clear, unequi- 
vocal, and irrevocable act of divesting herself of a beneficial interest in 
the property ? Of course the question can only be answered one way. 
The conversation certainly conveyed no such idea to the other party to 
it, for she was not aware that the defendant had any interest in the 
money of which she could divest herself ; and it would be a very 
singular thing if words used by one person to a conversation in one 
sense, and which did not convey to the other any idea that the speaker 
was creating a trust, should be held on the discovery of subsequent 
facts to have been a clear, unequivocal, and irrevocable declaration of 
a trust. To hold that mere silence would have that effect is still less 
reasonable. In my opinion, therefore, as the case stands on the 
plaintiff's evidence of that conversation, there was no evidence to 
support the allegation of a declaration of trust on that day. 

1 will now proceed to consider the evidence from the point of view 
that it showed an admission by the defendant that she had received the 
money upon trust. We must approach the subject on the assumption 
that we do not know whether she received it on those terms or not ; 
that we know nothing about it at all. To begin with, it is equally 
probable that she took it for herself, or that she took it in trust for 
someone else; but there would be a presumption th'it it was for herself 
unless the contrary were shown. Now, if she made a statement, 
i^hether by act or words or by acquiescence, let it be only unequivocal, 
that one of these was the true state of facts, it would be evidence that 
it was the true state of facts. If, however, she made use of words 
which were equally consistent with the existence of either of these 
states and facts, how can that be relied upon — even supposing the words 
were accurately remembered — ^as evidence that one particular state 
of facts and no other was the real one? Now, it appears to me 
that the language that is alleged to have been used, and that is 
relied upon, is consistent with either of at least five different states 
of facts. One is, of course, that she received the money as trustee for 
the plaintiff and herself. It is quite consistent with that. It appears 
to me also to be equally consistent with this state of facts, that she 
thought the plaintiff was referring to the terms of her father's will, 
and answered the question accordingly. That is, in answer to tl%Q 
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fUflBtioii, ** How has father laft his mooey ?*' It is also oonsistent 
vilh the h^ thai ah^ did noi know the legal effect of her father's gift 
to hw, and tiionght she was honnd to divide the monej with (he 
plaintiff aoeording to the terms of the will. It is consistent abo with 
the state of facts that she did know the legal ^ect, and wished to 
conceal the fact of the gift from the plaintiff. It is also consistant 
with the state of facts that she then intended to divide the money with 
the plaintiff, but afterwards changed her mind. Or it might have been 
a protest against the suggestion that she should be asked to share it 
with her sister. It appears therefore to me* that this evidence, beiogof 
a character expressly liable to error, and such that a change of word or 
even of an inflection of voice might make a material difference, it can 
not be said to establish clearly and unequivocally an admission that this 
money was given to the defendant on terms that she should hold it as 
trustee for herself and the plaintiff. There is another rule which, even 
if the conversation amounted to an unequivocal admission or an 
unequivocal declaration of trust, would, in my judgment, prevent the 
Court from acting upon it. This is purely an equitable case. It was 
an action which could not have been brought at law, and before the 
Judicature Act it was clearly established that in a case of this 
sort if the defendant denied the plaintiff's case on oath in his 
answer, the plaintiff could not, according to the old practice, succeed 
unless his case were established by the evidence of two witnesses. 
That technical rule is gone, but there is another rule of equity which, 
so far as I am aware, has never been departed from, and that is laid 
down in the case of Grant v. Grant, at p. 627 (reading) : << In all cases 
the difficulty is whether the evidence establishes the fact ; that is the 
real question to be considered. In the first place, there is a rule con- 
stantly acted on in Chambers in Equity that the unsupported testimonv 
of any person on his own behalf cannot be safely acted on. If it were 
otherwise, any stranger might come and swear that any testator owed 
him a sum of money ; but that is not sufficient proof ; the question 
would be asked — Is there any writing or other proof of the debt? 
Without that, this Court does not listen to the declaration of 
the claimant, and is obliged in all cases to disregard it, 
and though in many cases it may prevent a person from receiving 
what he is justly entitled to, still the Court cannot act on the mere 
unsupported testimony of a claimant.** I know I have often sought 
to evade that rule, with more or less success, where it was quite clear 
from extrinsic circumstances that the claimant was entitled to maintain 
the claim ; but that is the rule, and it applies a fortiori in matters in 
contest between parties. On the whole case, therefore, it appears 
that plaintiff's case depends entirely upon her recollection of a conver 
sation, which she may or may not recollect accurately, and which, in 
my judgment, if she recollects it accurately, is entirely ambiguous in 
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its meaning. Under these dronmsiances there is, in my jadgment, no 
evidence in support of her case that the Court ought to consider. If, 
however, there is evidence to consider, we are to deal with it as on a 
rehearing — that is, as if we were dealing with it in the first instance. 
Dealing with it so, is it possible to give judgment to a plaintiff on 
evidence of that sort — that is, assuming that the plaintiff was in the 
highest sense a witness of truth ? It is only fair to the defendant to 
saj that she denies the whole story. But, apart from that, it appears 
to me that the Court cannot properly act upon such evidence, even if 
undisputed. It was suggested that the plaintiff's testimony was cor- 
roborated by a vntness named Richards, who was called for the purpose 
of proving another admission alleged to have been made by the defendant 
to other parties altogether. In the course of cross-examination he said 
that he had heard a Mr. Charlton say at defendant's house, amongst 
other things, that Mrs. Nairn (the defendant) was not working the 
right road to get the money. That was apparently a fortnight 
before she got the money. He also said that Charlton had said on 
a later occasion, at the came place, other things which, if the 
defendant had heard him and had not spoken, might have constituted 
some sort of admission by her of the truth of what he said. One 
statement particularly relied upon was that the father had left his 
money to Sarah and Bella, (the plaintiff and defendant) so that they 
would not lose any percentage and would get equal shares, but he 
would not swear that this was said in the defendant's presence, or that 
she could have heard it. Even if she had heard it, this evidence 
is open to the same criticism as the plaintiff's other evidence, 
except that pro tanto it may be an answer to the objection 
that the plaintiff's evidence is uncorroborated. The whole of the 
evidence, therefore, being vague and equivocal, it appears to me that 
there is no evidence upon which a judicial tribunal would be justified 
in departing from the existing rules which have been accepted for a 
long period of years for dealing with evidence and preventing injustice 
in cases of this kind For these reasons I think the plaintiff failed to 
make out her case. I express no opinion of dissent from the conclu- 
sion arrived at by the learned Judge, taking all the evidence which was 
given at the time into consideration. He had the opportunity of 
seeing the witnesses and estimating the value of their testimony. But, 
for the reasons I have stated, giving the fullest weight possible to the 
only admissible evidence in the case, the plaintiff, in my judgment, has 
fBkiled to establish her case to the satisfaction of a judicial tribunal. 
I think, therefore, that the appeal should be allowed. 

PowEs J.: The facts in this case have been sufficiently stated by the 
learned Chief Justice in the judgment which he has delivered. I con- 
fess that I differ from the other members of the Court as to the judg- 
ment that has been given. 1 am satisfied that so far as the merits ars 
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CoLLETT V, concerned it was the intention all along of James Charlton to leave 
Nairn . 
' whatever money he was possessed of in the Government Savings Bank 

Power J. njj^ jjj ^jjQ A.J.S. Bank to his two daughters, the plaintiff and the 
defendant. I am satisfied that that was his intention up to the time 
of his death. There is no evidence beyond the bare documents of any 
change whatever in this intention. So I am of opinion that he meant 
to leave his money to these two daughters, dividing equally between 
them the money in both institutions. Now, the plaintiff, Isabella 
Collett, says that practically his intention was well known to the 
other members of the family long before 8th March. He meant to 
leave the moneys I have indicated to be divided equally between them. 
I intend to rely purely on what occurred on 81st March. I do not 
think it necessary to deal with the antecedent statements made by him 
or the subsequent statements made by him after 8th March. I say 
that by his will he certainly meant — he never revoked it, of coarse— 
to dispose of hiB money so that they could divide it equally. After 
paying what he called percentage — which was succession duty— to the 
Government, he transferred the moneys to the defendant to hold in 
trust for herself and plaintiff in equal shares. In my opinion there is 
evidence — sufficient evidence — to support that contention, «and I con- 
fess, on the evidence before the learned Judge, I would have come to 
the same conclusion. I am treating it here as a rehearing. I would 
have come to the same conclusion apart from these antecedent and 
subsequent declarations. Then I am of opinion that the statement 
made by the father on 31st March to the plaintiff was made in the 
presence of the defendant, and I am quite satisfied that she heard that 
conversation. I say she did more — in my opinion she did more than 
simply remain silent and acquiesce in it. If she had done that I might 
have formed a different opinion ; but she did more than that. Her 
father said in her presence, ** The money in the Savings Bank is to be 
divided between you." She heard that said, and then he said, ** Come 
down for your interest on the money in the bank on 1st May." I am 
.satisfied that she heard that, even apart from plaintiff swearing it. 
Plaintiff of course swears that she did, because she then went on the 
verandah, and she apparently acquiesces in everything that her father 
says, except one statement. She says, ''Father is wrong about the 
interest ; it is not paid till June." For that reason X say if she had 
remained silent I might have formed a different opinion. She might 
have said to herself, '< I have the property absolutely vested in me, and 
I am not bound to disclose my hand. I am not bound to correct hei 
in order to show my position." But she did not take that course. She 
did not remain silent. She went beyond it. The only \4ew I would 
take of it as a juryman would be that the old man was right in every 
thing except the date on which the interest on the money had to hi 
paid. It is clear that there was a conflict about the dates, because hi 
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asked plaintiff what month it was. Well, she says she mentioned this 
matter of interest. In everything else, it appears to me, she acqui- 
esced. They could not have possibly thought that if their father had 
lived to the middle of July, and plaintiff had asserted her claim to the 
interest, it would not have been paid to her. She was then told plainly 
enough, ** The moneys are lying to our credit. You and I are entitled 
to them." Then I say that is corroborated by what Richards says. 
Now, the material part of Richards' evidence, or the most material 
part of it, came up in cross-examination. I cannot see myself that it 
makes very much difference whether it comes out in cross-examination 
or in examination-in-chief. The question is, is there evidence before 
the learned Judge or the jury (as the case may be) to justify him or 
them in coming to a conclusion, no matter what witnesses were called ? 
Now, the father said on the second occasion that he had made the 
money over to them in order that they would get the lot of it and the 
Government would not get any percentage. She admits that part as 
to the percentage, but apparently denies the other part. That was said 
in her presence, and that was in direct examination and not in cross- 
examination. Richards said : '< I saw Mr. Charlton and Mrs. Nairn. 
He said that he had left it to Sarah and Bella, so that they would lose 
no percentage and each one would get equal shares." Then he was 
asked had he transferred the money to Mrs. Nairn, and he said he had 
transferred all the money over so that the Government would not get 
any percentage, equally to Bella and Sarah. They had it safe. He 
had given the money to both with the object of avoiding paying the 
Government succession duty." Richards then said, << I am glad, to hear 
it. You have done a very wise thing." Mrs. Nairn could hear that 
said. I say it was open to the learned Judge to come to the conclusion 
that he has done on that evidence. Richards said, '' She was there 
when I spoke the last words." What are the last words ? "I said I 
thought he had done a wise thing, and I was glad to hear that he had 
done it." If she was there when he said that, she was certainly there 
when her father said he had transferred his money over, so that the 
Government would get no succession duty, equally to Bella and Sarah. 
I say if that is so, I should have expected her to have said, though 
probably she was not bound to say it, " You are wrong there. You 
gave the whole thing to me." She did not say anything of the kind. 
My opinion on that evidence is that she heard all that was said and 
acquiesced in it, and it is not contradicted in the slightest degree. I 
say, therefore, there was evidence to justify the learned Judge in 
coming to the conclusion that he did ; that there was evidence that on 
the 81st there WbS more than mere silence ; and that she practically 
admitted that she was trustee for the plaintiff for half the money in 
the Savings Bank and half the money in the Australian Joint Stock 



COLLETTr. 

Nairk. 

Power J.. 



174 THE QUEENSLAND LAW JOURNAL. m 

CoLLBTT v\ Bank. For these reasons I agree with the findings of Mr. Justiw 

Real and differ from the other members of the Court. 

Paul A.J. Paul, A.J. : In this matter I am of the same opinion as the 

learned Chief Justice. I have gone into the evidence as well as I have 
been able to, and after disposing of the legal portions — the declarations 
which were not admissable — one simple fact remains. That is, whether 
there was an admission on 3 1st March that defendant was trustee for 
the plaintiff for half that money. Now the difficulty I had was whether 
there could be an admission of something which was proved not to have 
existed previously. Charlton had certain money in the Govemmeni 
Savings Bank and in the Australian Joint Stock Bank. On a certain 
day, the 8th March, he went with his daughter to the Savings Bank and 
transferred the money into their joint names, the reason for putting it 
in their joint names being to save certain interest. Othervdse, I pre- 
sume, he would have transferred the whole of the money to his 
daughter. That, in the view I take of it, was a gift to the daughter, 
unless there was some evidence that he said something, in addition to 
the act of transferring the money. That is the inference of law on 
that point, and as it has been stated by the Chief Justice, it is un- 
necessary for me to state the position of these parties under the 
circumstances. The plaintiff says that subsequent to that date— on 81st 
March — defendant made a statement declaring herself a trustee for 
half that money for her. There might be something in that conver- 
sation on the verandah which might have led to that conclusion, il 
plaintiff had known anything about this money having been trans- 
ferred to defendant. She knew there was money in the bank, bni 
there is no evidence that she knew it had been transferred to hei 
sister. Well, that being so, unless there had been a will, with the contents 
of which the plaintiff was acquainted — that is to say, the money wai 
left to her and half to her sister — when she asked ** How is the mone] 
left by father ?" she was not referring to any fact except the fact thai 
it had been left in the will. She did not say <*What is being done 
with the money in the bank ?** So that the conversation could no 
have related to any question whether there was a trust created. Shi 
was kept in ignorance of the fact that this money had been transferred 
so that the conversation, so far as the plaintiff was concerned, coal( 
I not have referred to that. Therefore, in order for the defendan 

t to have admitted it, defendant must have understood plaintii 

to have referred to the fact which she was asked to admit — that is t 
say, she would have said *' You have the money transferred to yon 
name ; how does it stand ? how much am I to get ?" and the answe 
would have been, ** You get half and I get half." My opinion is tha 
the conversation had no relation to the matter in dispute here as to tb 
trust. If there had been no will, in which that half and half i 
referred to, then there would have been something in it if defends 
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had said, '' Ton get half and I get half/' That would have been an 
answer to the question, "How has father left his money?" That 
answer was quite consistent with the fact that she was repeating or 
stating something that she already knew was the bequest in the will. 
I agree with the Chief Justice, and I have considered it independently 
too, that what defendant said did not amount to an admission. The 
whole of the case rested upon that particular portion of evidence, and 
that is not su£Scient to declare that a trust existed for a third person. 
In the case of Chant v. Grant these declarations were admitted, but 
that was a suit between the donor and the donee, and, of course, any 
subsequent declaration would, under the ordinary rules of evidence, be 
admitted. Here, if the executors had been suing in this case for 
this money as belonging to the estate, then the declarations of the 
father would be admissible against the executors on the presumption 
that they would have been additional evidence of what he meant. For 
these reasons I agree with the learned Chief Justice, and I am of 
opinion that the plaintiff has failed. 

Appeal allowed with costs. 

Solicitors for appellant : Atthow d McGregor, 

Solicitor for respondent : i2. McGill, 



176 



gollbtt v. 
Naxbm. 

Paul A.J. 



SHARPE V. WOOLLEY. 

Practice — Pleading — Defamation — Defamation Law of Queensland 
(53 Vic, No. 12), 8. 17 (5), (4), (5)— Power pf Judge to order 
particulars. 

In an action for oral defamation, the defendant pleaded facts excusing the publica- 
tion, using the words of subsections 3, 4, and 5 of s. 17 of the Defamation Law 
of Queensland, but without giving any further details. 

Held, that the defence was properly pleaded, and could not be struck out. 

Although there is no rule under The Judicature Act of Queensland corresponding to 
0. XIX., r. 7 of the English Bules of 1883, the Court has general power to 
order particulars of a demand or defence to be given in a proper case. 

Boardman r. Howe (8 Q.L.J. (N.C ) 18) observed upon. 

Summons to strike out pleadings, referred by Griffith C.J. to the Full 
Court. 

This was an action for oral de&mation. The statement of claim 
alleged the publication by the defendant of defamatory matter to 
sereial persons, whose names were not stated, between certain dates. 
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Shabpe *. The statement of defence denied the publication of the matter, and in 

WOOLLEY. 

the alternative pleaded matters showing excuse, the latter defences 

being pleaded in the words of subsections 8, 4, and 5 of s. 17 of the 
Defamation Law of Queensland. The facts relied upon to establish 
the plea were not otherwise stated. The plaintiff took out a summons 
to strike out this defence as being embarrassing. 

On the hearing of the summons before Griffith C J., the attention of 
the learned Judge having been directed to the decision of Boaniman 
V. Hmce (as reported in 8 Q.L.J. (N.C.) 18 and The Brisbane Courifr, 
18th June, 1897), the summons was referred by him to the Full Court. 

LiUet/f for the plaintiff : This summons is taken out by the plaintiff 
to strike out an embarrassing defence. The embarrassment is caused 
by the insufficiency of the defence, which merely pleads privilege with- 
out alleging facts in support. In view of the decision of this Court in 
Boardman v. Howe (supra), the plaintiff cannot apply for an order for 
particulars, and the only course open to him is the one now adopted. 

Gbiffith C.J.: The decision in that case is perfectly right, but I 
think that the judgment must be incorrectly reported. I certainly 
have been aware for the past thirty years and more that particulars 
could be ordered in a proper case. The practice is laid down in Chitty's 
Archbold, chapter 92, and has always been perfectly familiar to me. 

Lilley : The case, the plaintiff felt, was binding on him, or he would 
have applied at once for particulars. In any event, the defence should 
be struck out. The authorities are conclusive that where privilege is 
pleaded the facts relied upon to establish that defence should also be 
alleged (Odgers, p. 65 ; Folkard, p. 410 ; Simmons v. Dunn, Ir. Rep. 
5 C.L.S. 858 ; Zierenherg v. Laboucherey 1893 2 Q.B. 188 ; Bassam v. 
Budge, 1898, 1 Q.B. 671.) Nor is the form of the defence good To 
simply cut out a section of an Act and introduce it into a pleading is 
not permissible. If it is, why need the pleader do more than incor- 
porate it by reference. Failing an order to strike out, the Coxsit should 
order particulars. 

LiUchiy for defendant : The defence is properly pleaded. The form 
adopted was approved by the Victorian Full Court in Smith y. Mus^rony 
( 1 1 V.L.B. 440), and was allowed without comment in Clarke v. Molineuj 
(8 Q.B.D. 287) in England. It is also in the form given in Folkard, 
p. 878, and in Allen on Writs and Pleading, p. 288. In view of the 
general terms of the statement of claim, the defendant was not and is 
not called upon to give any further particulars in his pleadings. The 
Court will not lend its aid to secure the success of a fishing action. 

Lilley, in reply, cited Belt v. Lawes (51 L.J. (Q.B.) 859). 

Griffith C.J. : 'The DefamMion Act defines the conditions whicl 
establish the defence that used to be called privilege to an action foi 
publishing defamatory matter. The pleadings in this case allege the 
existence of certain states of facts, which, if proved, will show that the 
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publication of the defamatory matter complained of was lawful. It is |^abpx v. 
objected that details of the facts should be given. That is contrary 
to the express rules of pleading, which require that details of evidence 
shall not be stated. At the same time it may very well be that a 
statement of claim' for defamation could be so drawn as practically to 
compel the defendant to do something more than use the words of 
The DefamcUion Act. But for the last ten years — since the Act has been 
passed — this has been the common form of pleading, as far as I know. 
1 do not remember having seen any instance in which it has not 
been followed. I think the application to strike out is entirely 
unfounded. It is said that the application was made because the 
plaintiff wanted particulars of the defence pleaded in the statement 
of defence. Of course, the object of all rules requiring the defence to 
be pleaded is to give the plaintiff information. Plaintiff says that she 
has not the necessary information, and could not obtain particu- 
lars in consequence of the decision of this Court in the case of 
Uoardman v. HowCy decided on 14th July, 1897, by the Full Court. 
That was an apphcation to strike out a paragraph of a defence, or in 
the alternative to require the defendant to furnish particulars of it. As 
a matter of fact, in that case the defence had given unusually detailed 
information. All the matters relied upon by the defendant were given 
with much more detail than is usual in a defence. Plaintiff, if he 
wanted any more, must have wanted a detailed statement of the 
evidence which was to be given on the defendant's behalf. The 
learned judge, in Chambers, made an order for him to give those 
particulars, and this Court reversed his decision. The case is not 
reported in the Law Journal^ though it is noted. It is, however, 
reported in the Courier, from which no doubt that note was 
taken, and I am reported to have said : — << With respect to the parti- 
culars, the defendant contended that there was no power with a judge 
in Chambers to order particulars to be furnished in any case, and no 
authorities had been brought to them (the Full Court) to show that 
he had." I cannot help thinking that what I said was that no 
authority had been brought forward in support of that proposition. It 
has been familiar to me, as long as I have known 
anything of practice, that there is a general power in 
the Court to order particulars to be furnished. I can hardly 
imagine that I made a statement of that sort, because, of course, 
the Court has jurisdiction in any action to order any necessary 
particulars to be furnished, and it is highly improbable that I said 
anything of the kind. If I did, I must have been labouring under a 
strange forgetfulness, because I have known that very well, as long as 
I have known anything about law. In that particular case, particulars 
were not ordered to be supplied, nor could they have been, either under 
our own practice, the general practice in England, or any rule of 
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Court that I ever heard of. Full particulars had already been supplied, 
and the defendant could not be required to supply more. In any 
case, particulars are not ordered unless it appears to be necessary for 
the purpose of giving information not already in the possession of the 
party. That is not the present case. The pleadings being good, and 
not calculated to embarrass, I think that the application fails, and 
should be dismissed with costs, the costs not to be taxed until the 
conclusion of the case. 

Chubb J. : I am of the same opinion. It seems to me that in 
substance this is really an application for particulars, although in 
form an application to strike out. It seems to me further, from the 
framing of the statement of claim, that these particulars could not be 
given without disclosing to plaintiff the evidence of the facts alleged. 
The defendant would have to give names, and he might give the names 
of persons who were not expected by the plaintiff to be called, and in that 
way give her evidence to support her case. The authorities say that 
particulars can be refused, where to give particulars would be to disclose 
evidence of the facts alleged. I am of the same opinion as the learned 
Chief Justice, that the summons should be dismissed. 

Beal J. : I am of the same opinion. I also was a party to the 
decision of the Chief Justice. It certainly never struck me that 1 
assented to the proposition that particulars could not be given undei 
any state of circumstances, nor did I ever intend when that proposi 
tion was made, to assent to it. Mr. Lilley might very easily have been 
misled, and for that reason I should be unwilling to give costs. How 
ever, it is the feeling of my brother judges that they should be given, 
but not in such a way as to embarrass the case. Therefore, I do nol 
differ from them. 

Griffith C.J. : The application is dismissed with costs, the costs nol 
to be taxed until the conclusion of the case. 

Solicitors for appellant : Roberts d Roberts. 

Solicitors for respondent : CVShea d O'Shea, 
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DURACK r. HILL. 

Trustee — Breach of trust — Executor mortgagee oj testator's estate — 
Appointment of new trustee — Purchase of equity of redemption from 
trustee, 

D. and W. mortgaged a cattle station, their property, to defendant. D. died during 
the cnrrency of the mortgage, and by his will appointed defendant and W. his 
executors. Probate was taken ont by defendant and W., and it thereafter 
appeared that the testator's estate was hopelessly insolvent. Defendant, desir- 
ing to protect his own interests, consulted his solicitor, who advised his resigna- 
tion of the administration of the estate to a Trustee Company, and on an 
application to the Court, in which the whole of the facts relative to H.'s dual 
position were fully disclosed, a Trustee Company were appointed executors in 
place of defendant. The Trustee Company, following their usual practice, 
charged and received from H. the sum of 25 guineas as remuneration for their 
assumption of the trust. A month after the appointment of the company they 
aod W., the other executor, after correspondence with the solicitor acting for 
D.'s family as to the best method of sale, instructed a firm of stock and station 
agents to sell by auction the equity of redemption of the mortgaged property* 
Defendant took no part in the instructions or arrangements relating to the sale. 
At the sale, which was duly advertised and held, defendant, who was the only 
bidder, bought the equity of redemption for £1. In an action by the bene- 
ficiaries under D.*8 will to set aside the sale a» a breach of trust : 

Held, on the facts, that there had been no breach of trust, and that the action mnst 
fail. 

Appeal from the decision of Chubb J. on the trial of the action 
before him without a jury. 

All the facts appeared in the reserved judgment of the learned 
judge, delivered on the 11th January, 1899, which was as follows : — 

Chubb J. : This action came on, in the first instance, for trial before 
his Honor the Chief Justice and a jury on 28th February, 1st, 2nd, 
and 8rd March, 1898. The case in its original form was upon an 
alleged agreement (par. 8 of statement of claim) between the plaintiff, 
Catherine Durack, and the defendant, Charles Lumley Hill, with 
the consent and approbation of the defendant John Walsh, 
that the defendant Hill, who was an executor and trustee of 
the will and codicil of Michael Durack, deceased, should retire 
from the executorship and trusteeship, and that the defendant, 
The Union Trustee Company of Australia, Limited, should be appointed 
in his place and stead, and that the interest of the deceased Michael 
Durack, in Lissadell Station, Western Australia, of which the defendant 
Hill was mortgagee, should be advertised for sale and sold to the 
defendant Hill for a nominal consideration, and that he should after 
such sale and purchase hold the same upon trust to pay himself out of 
the proceeds of the working of the station the principal and interest 
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DuRACK^ Hill, flue under the mortgage, and in the meantime to pay the plaintiff, 

Chubb J. Catherine Durack, a sufficient sum to maintain her and her family, 

and after payment of the mortgage debt and interest and monies pud 

for maintenance upon trust for the persons entitled to the estate of the 

deceased Michael Durack. 

Upon this case the Chief Justice nonsuited the plaintiffs, giviiig 
them leave to amend their statement of claim so as to raise a new 
cause of action— namely, '* that the sale of the deceased Michael 
Durack's one-half interest in Lissadell Station was in substance a sale 
by the defendant Hill as executor of Michael Durack's estate to him- 
self," and a nonsuit was directed to be entered against the plainti£s as 
to the cause of action raised by the 8th par. of the statement of claim 
and the allegations consequent upon it ; and the action was directed 
to proceed upon the amended claim. The new case accordingly, apon 
the amended pleadings, has come before me for trial. 

The statement of claim as amended is, in my judgment, not in 
accordance with the intention of the learned judge, for the 8th paragraph, 
merely changing the parties to the alleged agreement from Catherine 
Durack and Hill to Hill and Walsh, has been left in, and beyond an 
allegation that the sale was a sale from Hill as executor to himself, 
and that he had agreed to indemnify the Union Trustee Co. from all 
liability as trustees and executors of Michael Durack, and fo pay them 
for their trouble and expense in respect of the sale, the statement of 
claim in other respects is unchanged. Now, the amendment allowed 
' by the Chief Justice necessarily imputes to the defendants, Hill and 

I the trustee company, conduct of a fraudulent or (at least) inequitable 

i character, which would render the sale nugatory, and in my opinion 

(and I have no doubt in that of the learned judge) the specific acts of 
' impropriety should have been clearly and distinctly alleged. This, 

however, was not done, and I must look to the evidence given before 
me to see whether it establishes any case which can be brought within 
the lines of the amendment allowed by the Chief Justice. Clearly, by 
the nonsuit of the Chief Justice, I have only one issue to determine, 
viz., " whether the sale was a sale by Hill as executor to himself," an(] 
I do not intend to try any other. I regard the agreement alleged ir 
the 8th par. of the amended claim as gone by the nonsuit, but I add 
for the information of the parties, that to my mind the evidence fail: 
to establish any such agreement. 

The evidence given before me establishes, I think, the following 
facts, which, it appears to me, are those material to the question nov 
to be determined : — Michael Durack died on 1st August, 1894, having 
appointed the defendant Hill one of the executors and trustees of bii 
will. At this date Hill was mortgagee of Lissadell Station, in whicl 
Michael Durack had a half interest. The amount then due on thi 
mortgage was, according to plaintiffs, £5268 16s. ; according to defen 
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dant Hill, £5824 9s. ; Hill, in his evidence, says about £5900. I take l>inucK v. Hnuc. 
the amount at £5824 9s, as given in Hill's answer (No. 10) to GhohbJ. 
interrogatories. 

Probate of Durack*s will was granted to the defendants, Hill and 
Walsh, on 25th September, 1894. Mr. Charles Lilley, solicitor, acted 
as solicitor for the executors, and also for defendant Hill. Within two 
or three weeks after Durack's death Lilley found that Durack's a£fairs 
were heavily involved, and communicated the fact to Hill. Both Hill 
and Mrs. Durack were not aware, until after Durack's death, of 
Durack's indebtedness of £28,000 to the South Australian Land Mort- 
gage Co. and of £15,000 to the Union Bank. On Lilley's advice, in- 
effectual attempts were made both by Lilley and Hill to get these 
creditors to accept the securities they held in payment, and release the 
estate from any further claim. When these attempts failed. Hill 
attempted to get rid of his mortgage to the South Australian Land 
Mortgage Co. and to the Union Bank by offering to transfer to them 
the mortgage for the debt due on it. This was refused. Hill also 
offered to these creditors to surrender his security to them for the 
mortgage debt due, which was refused. Subsequently, Hill took M. T. 
Durack to the South Australian Mortgage Co. and asked them to take 
over the station and carry it on, and offered to lose a large part of his 
debt if they would do so. Which they refused. The Bank of Aus- 
tralasia also refused to advance to M.T. Durack upon the station in 
order to enable him to pay off the mortgage. (Hill had previously 
told M.T. Durack that he wished to be paid off.) M. T. Durack had 
also unsuccessfully tried to raise the amount in Perth through persons 
well acquainted with the property. On the 21st November Hill went 
to the office of Hart, Flower and Drury, where he had a consultation 
with Lilley and J. H. Flower (his regular solicitor) with reference to 
his position as executor and trustee of Durack's estate and mortgagee 
of Lissadell Station. The insolvent condition of Durack's estate and 
the debt to Hill were discussed, and Hill was advised by both solicitors 
that he should take steps "to be relieved of his office of trustee and 
executor with the object of placing him in a position to protect his 
interests as mortgagee ; that one of the trustee companies should be 
asked to take the office in his stead ; and that Lilley (who was to con- 
tinue to act for Hill) should communicate with the Union* Trustee Co. 
of Australia, Ltd. (which company was suggested by Flower), and if 
they accepted to make the necessary application to the Court. Hill 
was also advised that after he had retired from the trust he could 
legally either bring a foreclosure action on the mortgage or purchase 
M. Durack's equity of redemption in Lissadell if it was sold. Hill 
then told his solicitors that M. Durack's interest was of no value, and 
if it were sold he would not bid more than £1 for it. It was pointed 
out to him that a foreclosure action would be dilatory and expensive, 
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Duiuc£ V, Hill, and {he interview ended with the understanding that the interest would 
Cbuhb J. ^ ^Id- Lilley saw the company's secretary accordingly, and on the 
26th the company agreed to accept the executorship in Hill's place 
on payment of a fee of twenty-five guineas, in addition to any com- 
mission out of the estate other than Lissadell Station and stock, and a 
formal indemnity by Hill against all legal and other expenses in oon- 
nection with the administration of the estate and trusts which the 
company may consider necessary to incur either in Queensland or 
Western Australia. Hill accepted these terms on 1st December. Hill 
has denied that he agreed to the indemnity, but the evidence of Lilley 
to the contrary is supported by an entry in his bill of costs under date 
December 1st of an attendance on Hill, when he read the company's 
letter to him and was instructed to accept. This being an entry made 
at the time, is more likely to be correct, and so I take it. On the 11th 
Hill executed a deed of appointment of the company as executor and 
trustee in his place. This deed recited the facts that Durack's estate 
was in an insolvent condition ; that the debts exceeded the estimated 
value of the assets by £9SS1 10s. lid.; that the only asset in the 
estate was one half -share or interest in Lissadell Station and the stock 
thereon ; that M. T. Durack had notified Hill that default would be 
made in payment of the mortgage debt due on 8 1st December ensuing: 
and that the mortgage debt then was £4499 4s. 7d. 

These facts, inter alia, were embodied in an affidavit made by Hill, 
to which were added a statement that it might be necessary for Hill, 
on default in payment under the mortgage, to exercise his powers as 
mortgagee, and that under the circumstances he was not desirous of 
occupying the positions of executor, trustee, and mortgagee of the estate, 
and he desired, with the approval and sanction of the Court, to sub- 
stitute in his place the Union Trustee Go. in pursuance of s. 13 
of the Union Trustee Company of Australia, Limited, Act. An appli- 
cation was thereon made to the Court, and an order made by Harding 
J., on the 14th December, appointing the company accordingly. Hill 
paid the twenty-five guineas to the company, also the costs of obtain- 
ing the order for their appointment, and the costs of the preparation of 
the indemnity by the company's solicitors, which he refused to sign, 
and has never signed. On the 7th or 8th January, 1895, Flower, who 
was a director of the company, and T. Walsh, the other executor of 
the will, went to the office of B. D. Morehead & Co., where they sav 
Mr. A. C. Grant, a member of that firm, and instructed him to offer 
M. Durack's interest in Lissadell for sale at auction. The mortgage 
debt at this time was £4425 10s. lid. I take Mr. Grant's evidence 
given before the Chief Justice, being that of a perfectly disinterested 
witness, as the most reliable account of what took place in reference to 
this part of the case. The gist of it is that he understood Flower and 
Walsh came as executors of Durack. They explained to him that 
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some arrangement was to be made ; that it had been arranged that the Ditiuck v. Hxz«l. 
place was to be put up at auction, and instructed him to advertise for Chubb J. 
sale M. Durack*s share in the equity of redemption. After the intro- 
ductory business had been done, Hill came in (in his answer, No. 26, 
to interrogatories he admits having been present when instructions for 
the sale were given), and there was a discussion about the arrange- 
ments. Hill asked Grant what he would charge for putting the property 
up. Grant said £1. There was then discussion about the further 
advertising. Walsh left, and Flower and Hill talked over the proposed 
sale with Grant. It was explained to Grant that the sale was merely 
a matter of form, and he agreed to make a merely nominal charge. He 
was also informed that the creditors would have nothing to do with it, 
and he understood they thought it was of no value. His impression 
was that Dnrack's indebtedness to Hill was so great that it was simply 
handing over the station to pay for the debt, but he did not know that 
the property was reducing the debt upon it, and did not believe it was. 
With the information he had, he thought £1 was quite the value of the 
equity. On 8th January (Exhibit K) the Union Trustee Company 
advised Lilley of the intended sale. The sale was advertised in the 
QvLtendander of 12th and 19th January for sale on the 22nd. On the 
2l3t notice of the sale to take place next day was given to the Union 
Bank and the South Australian Company. The sale was held on the 
22nd. Hill attended the sale and bid £1, and no more, in Hill's name 
for the equity, and it was knocked down to him. There was no other 
bid. A few other persons were present. The mortgage debt on this 
date was £4719 16s. Hill paid all the expenses of the sale. On the 
12th February, 1895, Hill and M. T. Durack entered into a five years' 
partnership in Lissadel, the mortgage debt then being stated as £4500 
(as of blst December, 1894), and remaining a charge upon the station. 
The articles of partnership contained a provision for payment of £200 
a year during the partnership to M. Durack's widow, payable out of the 
next profits of the concern (after discharging the mortgage debt and 
advance and interest, or notwithstanding the debt, with Hill's consent), 
and this allowance was paid from 9th February, 1895, until June, 1896, 
when it was discontinued, because Walsh refused to sign transfers of 
country. On 8rd August, 1896, Hart, Flower & Drury, writing for 
defendant Hill, informed Lilley (acting for Mrs. Durack), in reply to 
inquiries made on her behalf, that the allowance would be again 
resumed provided she unreservedly acknowledged in writing that 
neither she nor her children had any claim, legal or equitable, to Lisr 
sadell as against Hill or M. T. Durack, or the firm of Hill and Durack, 
or the executors or trustees of M. Durack in respect of Lissadell, and 
that the allowance past and future was merely a voluntary and 
charitable allowance at the will of Hill and Durack. She never gave 
this acknowledgment. The station was carried on pursuant to the 
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DuBAcs V. Hill, partnership, and on the I5th September, 1897, the date of the issae of 
Ghabb J. ^^ writ in the action, the mortgage debt, including interest and all 
other moneys, had been reduced to £495. 

It was contended for the plaintiffs that the case showed that Hill 
had purchased under such circumstances that the Court would not 
sustain the transaction ; that the conditions under which he had 
substituted the company as executor and trustee in his place made 
the company a mere nominee of his ; that Hill, knowing that the 
station was paying itself off, deliberately concealed from Walsh and 
the company the fact, which it was his duty to disclose to them, that 
the station was working out of debt ; that between 4th September and 
20th November, 1894, Hill had received £1185 10s. 9d. on acooant of 
his debt, and between 20th November and 1st December, 1894, £549 
8s. 9d. additional (see Hill's answer. No. 52, to interrogatories) ; that 
Hill must have known, and did know, that the equity of redemption 
was of very considerable value, and that the sale for £1 was, to use 
Grant's expression, '' a mere matter of form," not in the innocent 
sense understood by him, but in the dishonest sense imputed by the 
plaintiff ; and that Walsh and the company were, on Hill's statement 
that the interest was not worth anything, deluded by him into selling 
the equity of redemption (as they thought for the benefit of the estate) 
but really for the benefit of Hill. Assuming that these facts would 
entitle the plaintiffs to relief, it is necessary first to ascertain whether 
they have been proved. Now it is clear from the evidence of Lilley, 
Flower, and Hill that the mortgage debt was mentioned and discussed. 
What was known about the debt at that time ? Lilley knew on the 
14th November (Exhibit 9) that the debt then was £5268 16s. Flower 
says the debt was mentioned at the consultation on the 21st November, 
but Lilley and Flower both say that they did not know then of the 
receipt by Hill of the £1185 10s. 9d. ; that Hill did not tell them. HUrs 
evidence is silent as to whether he named the actual amount of the debt 
on the 21st November. Whether or no, I think this is immaterial, 
because Lilley knew from Hill on 11th December (the date of the deed 
appointing the company as executor and trustee) that the debt then 
was reduced to £4499 4s. 7d., and the company had notice on the Idth 
of that amount by the deed of appointment which was sent to them by 
Lilley, as that sum is therein recited as the amount due on the mort- 
gage. Walsh's evidence affords no assistance upon this point. I find, 
therefore, that Hill did not conceal from the company the receipt of the 
£1684 19s. 6d. Whether Walsh knew the exact state of the account 
there is, as I have said, no evidence to show. As an executor it was 
his duty to find out and to know. He appears by his evidence to have 
known very little. He says that he didn't know anything about the 
Union Trustee Company, about which I have my doubts ; but he knev 
Hill had ceased to be an executor and he didn't know that Flower vas 
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acting for the company. As to the value of the equity of redemption, Duback v. Hill. 
two witnesses for the plaintiff (Hayea and T. A. Durack) valued the Chubb J. 
herd on Lissadell (estimated number, 12,000 in 1894-5), one at £2 58., 
the other at £2 per head all round. The values, however, were 
apparently dependent upon the permanency of the Coolgardie goldfield, 
which was then doubtful. On the other side. Hill, on the 14th Novem- 
ber, 1894, on the assumption of there being 12,000 head, puts the 
value hypothetically at 10s. a head on a forced sale (Exhibit 9), which, 
if realised net, would give a surplus over the then mortgage debt 
(£5268 16s.) of £782 16s. (half of which would belong to M. T. 
Durack.) I take, of course, these valuations to cover and include the 
station and stock as a going concern. Hill asserts that the equity was 
worth nothing, and that that was his honest opinion I believe, as it is 
perfectly consistent with his conduct in trying to get rid of the secu- 
rity for the amount of the debt to the Union Bank, the South Aus- 
tralian Co , and the Bank of Australasia, and in M. T. Durack's 
attempts to borrow the amount in Western Australia to pay him off, 
and in his declared intention to bid only £1 for it, and his instructions 
to M. T. Durack, corroborated by him, not to go beyond the £1, but to 
let it go if anyone bid dOs. Flower, as a director of the company, had 
no reason to think that any better arrangement could have been made 
for the sale. He knew at the time of the sale what the debt was. He 
had ''some information," whatever that was, from Walsh', and M. T. 
Durack (whose evidence was taken on commission, and whose memory 
seems very defective) had several interviews with Flower, apparently 
in November or December, at one of which he remembers telling 
Flower that he thought nobody at that time would have anything to 
do with the property, and that he didn't think he could (as Flower 
suggested) get anyone as a partner to try and carry on the station. He 
farther says that up to that time Kimberley properties were not much 
in favour, and the stations had not been profitable. Then there is 
Grant's evidence, which I have previously mentioned. He thought 
that, with the information he possessed, the equity of redemption was 
of no value, and wouldn't have taken the interest himself. Again, Mr. 
Cooper, manager of the Bank of Australasia, would not advance on 
the property, and the Union Bank and South Australian Co. would 
not have anything to do with it either. Walsh's evidence is silent as 
to the knowledge he possessed (if any) of the value of the equity. It 
is due to him, however, to say that his evidence was given on the 
former trial, and he has not been examined before me. Possibly he 
might have been able to add to his evidence. He, however, was a 
party to the sale, having given instructions for it conjointly with 
Flower ; and I ought not to assume, in the absence of evidence to the 
contrary, that he or the company neglected (if they did) their duty to 
ascertain, in the interests of the estate of which they were trustees 
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DuRACK V. Hill, what (if any) in their judgment was the value of the equity of redemp- 
Chubb J. ^^0^ *^®y were disposing of. The company in particular is a company 
especially constituted for the purpose of administering estates and dis- 
charging the duties of trustees and executors, and therefore presumedly 
possessing a special knowledge of those matters. Is it likely that the 
officers of the company (which I do not believe) would neglect their 
plain duty to the estate ? I think not, and certainly I will not assume 
it. The conclusion I have come to on the evidence is that the equity 
of redemption was, when sold, of no marketable value, and was 
honestly believed to be of no value, and that, consequently, the defen- 
dant Hill did not deprive the estate of a valuable asset. 

As to the conditions under which the company accepted the ofBoe, I 
see no impropriety in them. The estate was insolvent, and, according 
to Flower, the fee of 25 guineas was the common and usual charge 
made by the company in similar cases. The indenmity demanded as 
to costs was a reasonable precaution for the company in the case of an 
insolvent estate, and I draw no inference from the facts adverse to Hill 
or the company. For the purpose of my judgment I treat the case as 
if Hill had given an indemnity in the terms asked by the company in 
their letter of 26th November. I think the action of the company was 
not improperly influenced by Hill. 

The facts being, in my opinion, as I have stated, can it be success- 
fully contended that the sale was, in effiect, a sale by a trustee to him- 
self ? Now, although a trustee for sale and carrying out a sale cannot 
purchase himself — that is, perform the two functions of seller and 
buyer at the same time — there is nothing to prevent a trustee purchas- 
ing from his cestui que trmt if everything is fair and square between 
them, and the parties are at arm's length. Before any dealing between 
them, however, the fiduciary relationship must be actually or virtually 
dissolved. The trustee may retire from his office and qualify himself 
for becoming a purchaser by divesting himself of that character ( Domm 
V. Grazebrook, 8 Mer. 208.) Hill did this, and the company were, with 
the sanction of the Court, substituted in his stead As mortgagee 
(having divested himself of his trusteeship) there was nothing to pre- 
vent his purchasing in a fair manner the equity of redemption from 
Walsh and the trustee company, the legal representatives of the 
deceased mortgagor. 

The rule that a trustee cannot purchase from a cestui que tmU 
according to Sir Edward Sugden, ** has never been applied to a 
purchase by mortgagee from the mortgagor, and it is to be hoped that 
it never will." '' A sale by a mortgagor to a mortgagee stands on the 
same principle as a sale between parties having no connection with 
each other, and can only be impeached on the ground of fraud." (See 
Knujht V. MajoribankSy 2 Mac. & G. 12.) Transactions, however, 
between mortgagor and mortgagee are viewed with considerable 
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jealousy, and the sale of the equity of redemption will be set aside Duback v. Hill. 
where, by the influence of his position, the mortgagee has purchased Chobb J. 
for less than others would have given, and where there are circum- 
stances of misconduct in obtaining the purchase (2 Wh. & Tu., 7th 
Ed., 737.) 

With the view that I have taken of the evidence, I cannot find that 
any such conditions exist in this case as would justify me in declaring 
the transaction unconscionable, and I do not see any principle on 
which I can set the sale aside. I find, therefore, that the sale was 
not in substance and in fact a sale by the defendant Hill, as executor 
and trustee, to himself, and that on the findings defendants are entitled to 
judgment. 

There will be judgment accordingly, with costs. 



From this judgment the plaintiff now appealed. 

Lilley and A. S. Lilley for appellants, cited Kj- parte Lacey (6 Ves. 
627), Kj: parU James (8 Ves. 887), Coles v. Trecothick (9 Ves. 247), 
Syring v. Pride (4 D. J. & S. 895), and submitted that Hill had not, 
at the date of the sale, completely severed his connection with the 
estate, and that the sale should be set aside. 

Shand (Feez with him), contra, 

Gbiffith C.J. referred to Wallinyton v. Tfie MiUual Society (5 App. 
Cas. 685, at p. 697). 

Gbiffith C.J.: This action, as at first framed, was brought by the 
plaintiff, Mrs. A. Durack, and her children, against the defendant 
Hill, other persons being joined as formal defendants, upon an alleged 
agreement by him to hold the subject matter of the litigation upon 
trust for her and her family. The property in question is a cattle 
station, situated in the remotest part of Western Australia, and the 
year when the alleged contract was made was 1894, when the condi- 
tions of Western Australia were very different from what they are now. 
The action came on for trial before me with a jury, when application 
was made to amend so as to make a fresh case — in effect, that the defen- 
dant Hill had bought the station at an under value, and that plaintiffs 
were entitled to have the sale set aside, on the ground that Hill ought 
to have disclosed the particulars to the vendors, the executors. It was 
also alleged that the sale was a breach of trust. I refused to allow the 
amendment, because it would have raised an entirely different case. 
From one point of view, it was a case that should have been brought 
by the executors against Hill, on the ground that he had defrauded 
them. From another point of vieW) it was a charge that Hill and the 
other defendants concurred in a fraud. No such case was made on the 
case set down for trial, and it would have been manifestly unjust to 
try the case as proposed to be amended without allowing time to the 
defendants to answer the new case. The trial went on, and the plaia- 
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DuBACK V, Hill, tiffs failed. But in consequence of some evidence that came out in the 

Griffith O.J. case, before nonsuiting the plaintiffs I allowed the claim to be 

amended, by alleging that the purchase by the defendant Hill of the 

station in question was, in effect, a purchase from himself, as an 

executor in the estate. 

Now, the material facts are that Michael Durack, the test&tor, 
was one of two partners in the station ; they mortgaged it 
to the defendant Hill ; the testator died, and appointed Hill and 
the defendant Walsh as his executors. It was at first sup- 
posed that the estate was valuable, but afterwards it was found that it 
was burdened with debts to the extent of over £80,000, and that there 
were practically no assets except the station, which, according to the 
information that Hill had, was not worth the mortgage money. If it 
was, it was not a satisfactory security, being situated where it was. 
Hill then began to think that he would protect his own interests, and 
he consulted, among other persons, Mr. Charles Lilley, now the plain- 
tiff*s solicitor, and Mr. Flower, his usual solicitor, and he was informed, 
very properly, that he could do nothing — that his interests as mort- 
gagee and his duty as executor being in conflict, he could not make 
any bargain which would protect him in a suitable manner. They 
told him that he had two ways of getting out of his embarrassing 
position ; one was to bring an action of foreclosure, which he could not 
bring against himself as executor ; and the other was to buy the equity 
of redemption, which he could not do because he was an executor, and 
could not sell to himself. The only way in which he could get out of 
the position was by ceasing to be an executor. Thereupon it vas 
suggested by Mr. Flower, who was one of the directors of The Union 
Trustee Company, that that company should become one of the execu- 
tors in place of Hill. Hill agreed to this suggestion. Accordingly, 
application was made to the late Mr. J ustice Harding for the sanction 
of the Court to the proposed change. The whole of the facts were 
disclosed to the Court — the fact that Hill's duty and interest were con- 
flicting, and that he wanted to be put in a position to protect him^lf. 
And on that application the learned Judge made an order appointing 
the defendant company executors of the estate in the place of Hill. 
The executors were then the defendant company and the defendant 
Walsh. A month or so after that, instructions were given to Messrs. 
Morehead and Co., by the defendant company and the defendant Walsh, 
to sell the equity of redemption by auction, and the defendant Hill 
bought it. As now framed, the action is to set aside that sale, and 
the only case that is made on the pleadings as they now stand for set- 
ting that sale aside is the allegation which was previously made, that 
the sale was, in substance and in fact, a sale by Hil| as an executor to 
himself. 
Now, the first question that arises is, how ought that allega* 



ifl99. THE QUEENSLAND LAW JOURNAL. 18« 

tion to be constnied — ^what is the case really made ? I read just now ^v^ck p. Hn*. 

from the judgment of Lord Selbome in the case of Wallington v. Ths Qriffith C J. 

Mutual Sociehf (5 App. Cas. 697) : *' With regard to fraud, if there be 

any principle which is perfectly well settled, it is that general allega. 

tions, however strong may be the words in which they are stated, may be 

insufficient even to amount to an averment of fraud of which any Court 

ought to take notice.*' The case made before the learned Judge 

from whom this appeal is brought amounted really to a charge of 

fraud. That was the point that was argued before him; a great 

quantity of evidence was given; and he delivered his judgment 

upon that point. The word fraud, however, is not used in 

the statement of claim. If fraud is suggested in the case it 

most be on one of two grounds —either that the defendant Hill 

defrauded the executors in the sale, or that the defendant Hill and 

the executors conspired fraudulently together to carry out the sale. It 

is clear that no such charge is made in the pleadings, and the only 

meaning that can be attributed to the allegation, consistent with the 

rules of pleading and the rules of fair play, is the meaning both that 

Hill did not fully divest himself of the office of executor and that the 

defendant company, having Ibeen appointed in his place, merely acted 

as his agents in the transaction, and that he was really the vendor, not 

they. 

What were the facts? The order of the Court was granted in 
December, 1896. Nearly a month later, after correspondence between 
the executors and the plaintiff's solicitors as to the best mode of con- 
ducting the sale, they gave instructions for sale to Messrs. Morehead 
and Co. The only evidence on the subject is to the effect that from 
the time the company were appointed as executors to the time of the 
sale they acted as free and independent agents and wholly on their own 
judgment. They were appointed expressly for the purpose of enabling 
Hill to protect his interests as mortgagee ; and the only evidence that 
there is on the subject is that they acted with that knowledge through- 
out. Everyone knew the object that Hill had, and the way in which 
they were appointed shows it. The fact that it was contemplated 
that, instead of putting the mortgagee to the expense of an action for 
foreclosure, the very usual course should be adopted of ofifering the 
equity of redemption for sale at auction, does not indicate anything 
wrong, and certainly it does not indicate that the defendant company 
were merely acting as agents for Mr. Hill, or as his catspaw in doing a 
thmg that he could not lawfully do himself. The only evidence on the 
subject points in one direction, and that is that the defendant company, 
having been appointed executors, acted independently, and did their 
duty. The defendant Hill went to the sale and bid 20s., and no one 
bid any more ; and he says—and his evidence is corroborated by the 
evidence given by the agents and Mr. Flower — that he would not hav <« 
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XNteack v. EEill. given miore than 206., and that if anyone else wonld give dOs. for the 
OxilBth C J. equity of redemption he would be welcome to it Now, we are asked 
to say that the sale ought to be set aside oh the ground that the sale 
.was by Hill to himself. The evidence shows that \i was not a sale by 
Hill to himself. If there were any other grounds for impeaching the 
sale they should be raised plainly, so that the person accused of fraud 
might have an opportunity for answering them. Probably the reason 
^ that induced me to allow the amendment was the then unexplained 

circumstance that the defendant Hill paid the defendants The Union 
Trustee Company a sum of 25 guineas to induce them to take over the 
burden of this administration. On that unexplained fact it was sug- 
gested that they were, in fact, dummies for him — the persons through 
whom he could act to make the contract. But it now appears that it 
I was the usual practice of this company, when they took over estates of 

' this kind, to make a charge of that character, and I can see no obj^- 

I tion to it. If there is any objection, it must arise from some arrange- 

I ment, express or implied, that in consideration of receiving the money 

I they shall in some way neglect their duty. The evidence shows that 

the defendant company acted independently of Mr. Hill in this sale. 
' That is the only case made by the plaintiff, and that case has failed. 

I The learned Judge who heard the case was of that opinion, bat he 

I expressed his opinion on several other matters which he was asked to 

I decide, but which it is not necessary for us to decide. The appeal, 

therefore, foils. 
I PowEB J.: I entirely agree with the judgment of the learned Chief 

Justice. 
j Paul, A.J.: I concur. 

; Solicitor for plaintiff: Charles Lilley. 

I Solicitors for defendant: Flower, Drury d Hart. 



THE QUEENSLAND LAW JOURNAL. IW 



In re FLEMING. 

Solicitor — Admisnon as — Repeal of Rules — RigfU to be admitted wider [Full Coubt]. 

1899 
repealed Rules — Rules of Supreme Court, Decetnber 12th, 1879, rr. g^^ ^' 

2, 41. 46— Rules of Supretne Court, October 12th, 1898, rr. 3, 29, ^ .— -^ , 

44, 57. Real J. 



Bole 3 of the Bales of October 12th, 1898, relating to the admission of Solicitors* 
does not deprive any persons who have completed their articles before the Bales 
came into operation of the right to be examined and admitted ander the rales 
previoosl J in force. 

A person who held the certificate of the Board as having passed his final examina- 
tion, and whose articles were served ander the Bales relating to the admission 
of Solicitors of December 12th, 1879, and whose articles expired previous to 
January 1st, 1899, was admitted at a sitting of the Fall Court other than a 
Robe Day. 

Motion that Michael Thomas Fleming may be admitted as a soli- 
citor of the Court, and, to allow of his admission, that he may be 
exempted from compliance with such of the Bales of Court as may be 
necessary in that behalf. 

Fleming served his articles of clerkship with Mr. J. B. Cumow, 
solicitor, of Warwick, and the period of service had expired prior to the 1st 
day of January, 1899. The articles were served by him under the Bules 
of the Supreme Court of December 12th, 1879. Fleming was examined 
under those Bules at the examination in March, 1899, and obtained the 
certificate of the Board. Under the Bules of 1879, application for admis- 
sion as a solicitor could only be made at fixed sittings of the Full 
Court. Examinations were held, as a rule, in time to admit students 
to ie admitted on these days. (See Bules 2, 41.) By rule of Court, 
October 12th, 1898, the date of the examination was altered from 
February to March. Fleming could not be admitted at the March 
Full Court, as the examinations were not over in time. By reason of 
the alteration of the Bobe Day of the Court from May to June, his 
right to be admitted was further deferred. (See Legal Arrange- 
ments for the year 1899, Bule 2 of 1879.) All due notices were 
published. By Bules of 1898, r. 44, the admission of a solicitor 
could be moved at any sitting of the Full Court ; but under the rules 
of 1879 only on the fixed days. By Bule 54 of the Bules of 1898, power 
was given to the Court to exempt from compliance with the rules. 
The Board would give no certificate of compliance with the rules. 

Rutledge, A.G., with him Groom, for Fleming, moved the Court 
to exempt the applicant from compliance with so much of the Bules 
of Court as would enable the applicant's admission on that day. 



Paul A.J. 
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In re Flemikq. Sydes, for the Board of Examiners : There was a difl&culty as re- 
garded the interpretation of Bale 8 of the rules of 1898. All existiDg 
rules were repealed by that rule, except as to certain persons. The 
applicant did not come within the exception. His articles, served 
under the old rule, had expired when the rules of 1898 came in force. 
The difficulty the Board had was as to whether the student was to be 
admitted under the old or the new rules, or whether he came imder 
any rules at all. Under the old rule there was no certificate of com- 
pliance required. 
Griffith C. J. Obiffith C.J : The only substantial point is under rule 8, which 

repealed the existing rules except as to certain persons who are 
enumerated. The persons enumerated do not in terms include per- 
sons who had completed the service of their articles before the roles 
came into operation ; but there is a general rule of construction of 
statutory enactments — and these are in the nature of statutory enact- 
mehts— that they apply to the future and not to the past, and they do 
not take away any vested right unless they expressly say so. There 
is nothing in these rules indicating an intention to take away from 
persons who have completed their articles before they came into 
operation the right to be examined and admitted under the rules under 
which they had entered their service. I think the Board was quite 
right in examining Fleming, and, having passed his examination, he 
is entitled to be admitted, but, of course, he must first obtain the cer- 
ficate of thQ Board. As to the other point whether the notice 
was improperly given for May instead of June, I, for my own part, 
think that the Board may very properly give a certificate, and if ft 
motion be made for the applicant's admission at this Court, I would 
not be disposed to refuse to entertain it because it was made in May 
instead of June. The Board may give such a certificate as ihey used 
to give under the old rules. 

Beal J. : Have the Board given a certificate of the applicant having 
passed the final examination ? 

Syde8 : Yes ; and the applicant has filed an affidavit of compliance 
with the rules. The certificate of compliance required by the rules of 
1898 was not required by those of 1879. The motion for a>dmissioo 
can be made now. 

Grifftih^C. J. : As no certificate of compliance is required, the 
applicant may be admitted now. 

Rutledge then moved the admission of the applicant as a solicitor of 
the Court, and he was admitted accordingly. 
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KERR V. SCOTT, Ex parte SCOTT. 

Lr>cal Government — Nuisance — Complaint by local authority in respect 
of nuisance caused by their own default — Liability of pnrate person 
to make good default of local authority, 

A local authority in the exercise of their powers under the Local Oovemment Acts 
raised the level of a street adjoining land the property of the appellant, and 
in consequence of their failure to provide the necessary sewerage for its proper 
drainage, the land became from time to time covered with lying or stagnant 
water, the removal of which could not be effected without considerable expendi- 
ture. The appellant was convicted, on the complaint of the respondents' 
ofiBoer, under s. 50 of The Health Act, of the offence of suffering stagnant 
water to be on his land after due notice for its removal. 

Held J that the conviction must be qusished, both on the ground that the word suffer 
in s. 50 connotes participation in causing the result charged, of which the 
appellant had not been guilty, and also on the ground that the local authority, 
having been primarily responsible for the alleged nuisance, could not invoke 
the law against a private person who had merely acquiesced in their default. 

Application on behalf of D. Scott to make absolute an order 
nisi to quash the conviction of the applicant on the information of 
£. Kerr, of suffering stagnant or lying water to remain on his property 
contrary to the provisions of s. 50 of The Health Act of 1884, and to 
the by-laws of the Municipality of Maryborough. 

All the facts appear in the judgment of the learned Chief Justice. 

Shand moved the order absolute. The local authority, who are the 
leal prosecutors in this matter, are really the persons in default. 'The 
Health Act of 1884 lays upon them the responsibility of preventing the 
nuisance complained of (ss. IT, 19, 21). They cannot take advantage 
of their own default. He cited Fordom v. Parsons (1894, 2 Q.B. 780), 
Molloy V. Gray (24 I.R. (Q.B.) 268, 264), Durrant v. Branksome Urban 
District Council (1897, 2 Ch. 291, 304). 

Cumbrae- Stewart showed cause. The appellant has mistaken his 
remedy, which is by appeal to the District Court, and not by quashing 
order {The Health Act of 1884, ss. 186, 142). 

The Court overruled the objection. 

Cumbrae-Stewart : The word ** suffer " in s. 60 of The Health ^ce means 
"allowing,'* and includes a passive as well as an active state of mind, and 
the appellant coming within the terms of the section was rightfully 
convicted. He cited Attorney- General v. Tod Heatley (1897, 1 Ch. 
560), Attorney 'General v. Colney Hatch Lunatic Asylum (L.R. 4 Ch. 
146), Pasmore v. Oswaldtwistle Urban Council (1898 A.C. 887.) 

Griffith C.J. : This complaint was made by the inspector of nuis- 
ances of the Municipality of Maryborough against the defendant. 



[Full Coubt.] 

1899. 

6th June. 

OriJUh CJ. 
Chubb J. 
Real J, 



Griffith G.J. 
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Kbbb v. Scott, apparently under a by-law of that municipality, which provides that 

Ex parte Scott. 1 11 «,. ... . t t 

no person shall suffer any stagnant water to remain on any bmd 

Griffith C.J. occupied by him within the municipality. Mr. Shand, however, who 
appears for the appellant, is willing that the complaint should be 
treated as having been made under s. 50 of The Health Act of 1884; 
which provides that '* Any person who suffers waste or stagnant water 
to remain in any place for twenty-four hours* after written notioe to 
him from the local authority to remove the same " shall be liable to a 
penalty. It appears that in this case twenty-four hours notice was 
given in fact, although the complaint made against the defendant did 
not allege it. It is contended that there is no evidence that the 
defendant was guilty of suffering any waste or stagnant water to 
remain on his land within the meaning of the statute, and farther, 
that if under any circumstances he could be said to have suffered it to 
remain there, it was really the act of the complainants, and not of the 
defendant, that caused the water to be there, and that under these 
circumstances they could not be allowed to prosecute him for what 
was in reality their own default. The facts as stated to us are these : 
The defendant, the present appellant, was the owner of a piece of land 
in Maryborough, which, when he acquired it, was in its natural st<ate, 
Afterwards the Municipal Council, under their statutory authority, 
made a street, and raised that street along the frontage of his land, 
with the result that water accumulated on his land and on seTeral 
other allotments in the neighbourhood, between which there is do 
division to keep the water from running from one to the other. 
There was at that time, or shortly afterwards, a drain under the road, 
and so long as that drain remained unblocked the water flowed away. 
Subsequently, owners of land on the other side of the road filled up 
their land so that the drain became obstructed, and the result, by the 
combined effect of the raising of the road and the blocking up of the 
drain, was that the water accumulated on defendant's land. That is 
the whole case. The complaint is that under these circumstances the 
defendant suffered waste and stagnant water to remain on his land 
within the meaning of the Act. Now, local authorities have ample 
power under the Local Government Acts to raise the level of streets. 
and they are not liable in damages for doing so. The Health Act 
provides that all existing sewers shall vest in the local authority. Tha 
drain in this street was a sewer within the definition of the Act, 
because it was not a mere drain for draining one building only or pre- 
mises within the same curtilage. Then the 19th section provides, 
" Every local authority shall keep in repair all sewers belonging to it, 
and shall cause to be made such sewers as may be necessary for 
effectually draining its district for the purposes of this Act." It 
follows, I apprehend, from that, that when a local authority undertake 
to raise the level of a street, and thereby cause water to accumulate 00 
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adjoining land, they are also bound, onless something is done to relieve Ksbb v. Soott, 

them of the duty, to keep open such drains or sewers as already 

exist, or to make such new ones as may be necessary to effectually Onffith 0. J. 
cany the water away. That is the duty of the local authority. They 
have ample powers to enlarge or improve sewers and drains. There is 
also a provision in the Act requiring the owners of adjoining land to 
coimect their land with the sewers. The water accumulated on the 
land under the circumstances already stated. Who suffered it to 
accumulate ? Clearly the local authority. They made it accumulate, 
partly by their act and partly by their default. If, therefore, the word 
''suffer" suggests any active participation in causing that result, it 
is the complainants, and not the defendant, who suffered the water to 
be on the land. In what sense can it be said that the defendant 
suffered the water to be there ? Certainly he suffered it to be there if 
the word suffer is synonymous with ** does not prevent.'* If everybody 
can be said to suffer a thing to be who does not prevent it from being, 
then he suffered it. I do not think that in this statute the word 
"suffer" has any such large meaning. The Legislature, may, no 
doubt, pass a law imposing such a liability upon the owners of land, 
but, ordinarily, when powers are given to local authorities which may 
operate to the detriment of individuals, some provision is made for 
their compensation. We do not generally find a heavy burden cast 
upon the owners of property without any provision being made for 
their relief. But the contention on the part of the respondents in this 
case is that a local authority in the exercise of its powers may impose 
a heavy burden upon the owners of adjoining land, and by its own 
default in doing its own duty may cast that duty upon the adjoining 
proprietors without any right of relief against those who are primarily 
responsible. I say that the Legislature may make a provision of 
that sort. It is said that the appellant can easily avoid all trouble by 
filling up his land to the level of the adjoining road. No doubt the 
Legislature has power to impose upon the owners of adjoining* land 
the obligation to fill up their land to the level of the street, but up to 
the present they have abstained from doing so in express language, 
and it is quite contrary to all canons of construction to hold that a 
heavy pecuniary liability is imposed upon private persons without 
compensation, unless it is done in express language. Under these 
circnmstances, I think it would be a great straining of the language of 
the section, and departing from all the recognised principles of con- 
struction, if we were to hold that this word *' suffer " covers every case 
in which a man does not prevent a result for which he is not primarily 
responsible, and which he cannot prevent by any means open to him 
by law without incurring very considerable expense. Therefore, I 
think that the Legislature in this case did not use the word << suffer " 
in any such sense as to cover such a case as the present one. But if 
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the word is open to that enlarged oonstruction, I think the other objec- 
tion is equally fatal, because I think that the oomplainants, being 
primarily responsible for what they call a nuisance, cannot be 
allowed to invoke the law to punish a person who has done nothing 
but sit still, looking On while they do the injury, and ask that he be 
fined for their misconduct. That I consider a personal objection to 
the prosecution. If the charge is rested upon the by-law, it is not 
seriously contended by Mr. Stewart that the same objection would nol 
apply. I think that the word '' suffer '* in the by-law must be taken 
to have the same meaning as in the Act, and that, if it had any larger 
meaning, the by-law to that extent would be uUra mres. For these 
reasons I think that the appellant succeeds, and that the conTiction 
should be quashed. 

Chubb J. : I concur. 

Real J. : I am of the same opinion. 

Grifftth C.J. : The rule will be absolute, with costs. 

Solicitor for appellant : W. J. M'Grath. 

Solicitors for respondent : Unmack, Nicol Robinson, S Fox, 




GRICE V. DONELEY. 

Practice — Final judgment summons — Buhs of Court, 20th May, 1S98, 
2nd and 9th June, 0, III,, r, 6., 0. XIV „ r, 1 — Affidavit verifying cause of action— 

■^717 J Supplementary affidavits — Action by mortgagee in possession — Li^i- 

doited demand. 

Under 0. XIY., r. 1 (1) on a summons for final jadgment, the affidavit yerifying the 
cause of action must he made hy the plaintiff or some other person who " can 
swear positively to t^e facts." Where the plaintiff who made the affidavit was 
the executor of a deceased mortgagee, and could only depose as to the amount 
claimed in an action on the covenants in the mortgages from information 
derived from the solicitors to the estate and from the securities themselves, he 
having no personal knowledge of the mortgagor, and the greater part of the 
principal moneys having been advanced hefore the death of his testator : HtU, 
the affidavit was insufficient. 

Under paragraph 2 of the same rule *' a copy of the affidavit intended to be osed 
in support of the summons and of all exhibits referred to in them shall be 
served with the summons." Leave to file supplementary affidavits by persooi 
who were alleged to be able to depose to the necessary facts from iheii own 
knowledge was therefore refused. 

Quare, whether a supplementary affidavit can be used under any circomBiances. 

Sembli, a mortgagee in possession cannot succeed on a final judgment summons. 
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Summons for final judgment by James Grice, sole sorviTing executor Gbigbv. 

of Silas Harding, deceased, against John Tyson Doneley. 

The writ was specially endorsed under 0. III., r. 6., for a liquidated 
sum of £186,817 6s. lOd., alleged to be due for principal and interest 
on covenants in various mortgages of realty and stock mortgages and a 
biU of sale of chattels. Plaintiffs affidavit in support of the summons 
alleged the making of the securities, and that loans had been made to 
the defendant thereunder, dating from the year 1888, with further 
advances made both during the lifetime and after the death of the 
testator, which occurred in 1894. The amount alleged to have been 
advanced by the plaintiff and Mrs. Harding (the testator's widow, since 
deceased) as executor and executrix, was £11,059 6s. 6d. It was also 
stated that in 1896 the executor and executrix entered into possession 
of the mortgaged properties, and had since expended on the properties 
£45,558 4s. 7d., and received out of the profits of the said properties 
£57,341 7s. 6d., leaving a difference in favour of the defendant of 
£11,783 2s. lid. The last paragraph of the affidavit was in the usual 
form as to sources of plaintiff's information, but except in a few para- 
graphs of the affidavit, no sources of information were disclosed. The 
inference to be drawn from the last paragraph, therefore, if taken 
literally, was that plaintiff spoke of his own knowledge with reference 
to the giving of the securities and the earlier advances. A second 
affidavit by plaintiff alleged that the defendant had no property except 
as next-of-kin to the late James Tyson, and that he had purported to 
assign his interest in that estate. 

Woolcock and Stumm for the plaintiff. 

Poirer and Ball for the defendant. 

Potter, after the reading of plaintiff's affidavit, took two objections : 
(1) Plaintiff, as a mortgagee in possession, cannot arbitrarily fix the 
amount of his receipts and expenditure while in possession, as he has 
done, in order to be able to make his claim for a liquidated sum. 
Defendant was entitled to an account {A,J.S. Bank v. Salsbury, 1 
Q.L.J. 8; WaHinqford v. Mutual Society, 5 App.Cas. 698 ; Pmilett\,Hill^ 
1893 1 Ch. 277 ; Lynde v. Waithman, 1895 2 Q.B. 187). (2) Plaintiff 
cannot swear positively to the facts. He apparently knew nothing 
about the transactions till he became executor in 1894. The affidavit 
is therefore insufficient. {A.J.S. Bank v. Salsbury (supra),) 

Real J.: I require to know whether the last paragraph is to be BealJ. 
taken literally or whether its bearing on the earlier paragraphs has not 
been appreciated by the deponent. If it means exactly what it says, 
I will allow the deponent to be cross-examined. 

The matter was then adjourned for a week, when Stumm, for the 
plaintiff, intimated that plaintiff had no knowledge of the transactions 
before he became executor, and asked for leave to file supplementary 
affidavits. (He quoted Begg v. Cooper, 40 L.T. 29 ; Traders Co. and 
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GUOB V. 
DONELEY. 

BealJ. 



Broum v. Sutton, 6 A.L.T. 113 ; Leake v. Field, 10 A.L.T. 276; Ed^- 
cumbe v. Taylor, 8 A.L.T. U; Elliot v. Pounds, 15 V.L.B. 856). 

Power : Those cases are distinguishable. Our rule is very stringent. 
{Fitmalter v. Vale Dare Opal Co., Ltd,, 8 Q.L.J. 162 ; Colonial Bank 
V. Kellf 9 A.L.T. 12). Counsel also quoted Hongkong, dc,, Co. v. Gritton, 
7 A.L.T. 188. 

Real J. : As to the first objection, without looking into the authori- 
ties, I am inclined to think that it is a good one. As to the second, as the 
plaintiff has no knowledge of what happened until he became executor 
in 1894, the affidavit is insufficient to comply with the rule. The mle 
says that affidavits intended to be used must be served with the sum- 
mons, but I do not think the plaintiff can now alter his intention and 
file supplementary affidavits. Harding J. refused leave to cure a some- 
what similar defect in Fitzwalter v. Vale Dare Opal Co., Ltd. (8 Q.L.J. 
162). The application is dismissed with costs. A stay of execution 
is refused. 

Solicitors for plaintiff; Chambers, Bruce, 4 M^Nab. 

Solicitor for defendant : T, O'SuUivan. 



[FXTLL GOUBT.] 

1899. 
16th June. 

Chubb J. 
RealJ. 
Power J. 



HYNES V. BYRNE. 

Contract — Rescission- — Innocent misrepresentation — Appeal — Prac- 
tice — New trial — Setting aside findings of jury — Respondent succeed- 
ing on point not taken by cross appeal and raised late on the 
hearing — Costs. 

In an action for the rescission, on the ground of misrepresentation, of a contract for 
the sale of a station and an option of purchasing certain sheep, the learned 
judge, at the request of counsel for both parties, left to the jury the followiog 
questions only, to which the jury gave the answers attached : — 

1. Was the transaction in substance one bargain or two bargains ?— One. 

2. Did M, (defendant's manager) represent to plaintiff as actually existing 

facts (setting out alleged representations) ?— Tea. 

3. If so, was it by reason of such representation that plaintiff was induced 

to enter into the bargain?— Yes. 

4. Were the representations untrue ?— Yes. 

5. Did M. believe them to be true ?— Yes, to the best of his knowledge and 

belief. 
Upon these findings judgment was entered for the defendants. The plaintiffs 
moved that this judgment should be set aside, as contrary to law and judgment 
entered for her, or, in the alternative, that the finding of the jury in answer to 
the first question should be set aside and a new trial granted on the ground 
that such finding was contrary to the evidence. The respondents did sot give 
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notice of a cross appeal, bat toward the close of the argament their coonsel Htnxs v. Btbne. 

asked that the finding to Question 2 should be set aside. The Court were of ^^ 

opinion that on the evidence the finding of the jury to Question 1 must stand, 

but that the finding to Question 2 must, especially having regard to Question 5 

and its answer, be disregarded. Counsel for the appellants admitted that he 

could not hope to better his case by a new trial as to question 2, but hoped to 

obtain on a new trial a finding that M. knew the representations to be untrue. 

Held, that as the answer to Question 5 was not inconsistent with the evidence, the 
Court should not grant a new trial to litigate that question again between the 
parties, and that as a new trial as to Question 2 would not aid the appellant, 
no new trial should be granted. 

Held, also, that no notice having been given of the intention of the respondents to 
impeach any of the findings of the jury, and the point having been only taken 
on the last day of the hearing, no costs should be allowed to either party. 

Appeal by the plaintiff from the decision of Griffith G.J. on the 
trial, with a jury, of an action by Mary Agnes Hynes against John 
Byrne and the New Zealand Land and Mortgage Company Limited, 
for the rescission of a contract. 

The plaintiff in this case appealed from the decision of Griffith G.J. 
(reported ante, p. 154), giving judgment for the defendants on the 
findings of the jury. 

All the material facts appear in the judgment of the Court. 

Sihand, for the appellant, contended that the finding of the jury as 
to Question 1 was not supported by the evidence. On the points of 
law raised on the appeal he cited Derry v. Peek (14 App. Cas., at 
pp. 337, 847, 859); CharUsworth v. Jennings (84 Beav. 96); 
Redgrave v. Hurd (20 Ch.D. 1) ; NewUgging v. Adam (84 Ch.D. 
582); Arkwright v. Newhold (17 Ch.D. 801, 820); Karherg's Case 
(1892 8 Ch. 1, at pp. 18, 15) ; Wauton v. Coppard (1899, 1 Ch. 92) ; 
Anspn on Contracts, 8th Ed. 174, 184 ; Sale of Goods Act, ss. 14, 61 ; 
Benjamin on Sales, 4th Ed., 894, 446. 

Lilley {Macgregor with him), for the respondents, cited Lrquhart v. Mac- 
/>ACT^on(8App. Gas. 881); The Sheffield NickeU^o.v. Unwin{2 Q.B.D.214). 

PowEB J. cited Sopioith v. Maughan (80 Beav. 285). 

Chubb J. cited Morrison v. Dniversal Marine Insurance Co. (L.B. 
8 Ex. 40, 197). 

Lilley submitted that the answer to Question 2 was not warranted 
by the evidence, as the representations were not representations as to 
existing facts, but only of belief (which the jury had found honest), 
of the defendants' manager. The answer to that question must be 
set aside, and without it the appellant's whole case failed. The appel- 
lant could not expect to improve her position as to that question, and 
therefore the Court ought not to order a new trial thereon, but exercise 
itB power of disposing of the whole matter, as was done in Clark v. 
h'auset (6 Q.L.J. 181). He cited also Appeal Rules, 0. LVIII. r. 14, 
O.LVn.r. 11 ; Allcocky. Hall (1891 Q.B. 444); Millar v. Toulmin (17 
Q.B.D. 608) ; Clark v. Fauset (6 Q.L.J. 181) ; Derry v. Peek (14 
App. Cas. 887); McBain v. Mailer (12 V.L.R. 864); Adam v. 
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HTNB8 V. Btou Newhigging (18 App. Cas. 308); 0. LVn. r. 13; New Zeakud 
Loan, rfc, Co, v. Hoices (4 Q.L.J. 73). 

Shandj in reply, admitted that he could not hope to improve the 
appellant's position on a new trial as to Question 2, but submitted 
that his client was entitled to try again the issue raised by Question 
6. In any event the respondent, not having given notice of a cross 
appeal, should get no costs. He cited Metropolitan Railway Company 
V. Wnght (11 App. Cas. 162) ; Pliillipa v. Martin (16 App. Cas. 198); 
Brisbane Municipal Council v. Martin (1894 A.C. 249); Toulwin 
Millar (12 App. Cas. 746) ; 0. LVII. r. 4 ; 0. XXXVII., r. 13. 

C.A.V. 16th June. 

The judgment of the Court was delivered by Chubb J. as follows :— 
iDhubb J. Chubb J. : This is an appeal by the plaintiff from a reserved judg- 

ment of his honour the Chief Justice, after trial with a jury, deliveied 
on the 7th April last, by which he directed judgment to be entered for 
the defendants. 

The appellant now asks that this judgment may be set aside and 
judgment entered for her on the ground that upon the findings of the 
jury the judgment is wrong, and that she is entitled to judgment, or, 
alternatively, that the finding of the jury in answer to the first question 
submitted to them may be set aside and a new trial had, on the ground 
that such finding was contrary to the evidence. 

The defendant Byrne appeared to the action, but did not contest the 
plaintiff's case. Indeed, he not only admitted, but gave evidence in 
support of, her case at the trial, and he has not appeared on this appeal. 

The other defendant — The New Zealand Loan and Mercantile 
Agency Company, Limited (the respondent) — did not give notice .of a 
cross appeal, but towards the close of the argument their counsel asked 
the Court, if necessary, to set aside or disregard the finding of the jury 
in answer to the second question submitted to them on the ground that 
it was not supported by the evidence. 

The facts of the case are fully set out in the written judgment 
of the learned Chief Justice, reported in the current issue of 
the Queensland Law Journal, at p. 164. His Honour 
specially observes (p. 167): ** Points were made in the pleadings 
as to the form in which the transaction was carried out, but 1 
was not asked to submit any question to the jury with respect to them. 
The parties, indeed, in answer to me, expressly said that they did not 
desire any other questions to be submitted to the jury than those 
which I actually left to them.** It is further to be observed 
that after the evidence was closed the learned counsel for the 
appellant, in his address* to the jury, as appears from His Honour's 
notes, withdrew the charge of actual fraud made against the 
respondent company, and rested his client's case for rescission 
upon an innocent misrepresentation, only, of materi«J facts. 
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The jniy were asked, and answered, the following questions : — Htnes v. Btrne. 

1. Was the transaction in semblance one bargain or two bargains ? Ohubb J. 
-One. 

2. Did Macdonald represent to plaintiff as actually existing facts — 
(a) That there were 4800 sheep on Fairyland ; (b) That thej were 
worth 58. a head ; (c) That there were 100 horses on Fairyland? — ^Yes. 

8. If so, was it by reason of such representations the plaintiff was 
induced to enter into the bargain ? — Yes. 

4. Were the representations untrue ? — Yes. 

5. Did Macdonald believe them to be true ? — Yes, to the best of his 
bowledge and belief. 

We are of opinion that the finding of the jury in answer to the first 
question was correct, and fully warranted by the evidence, and we 
agree with the learned Chief Justice in his opinion that any other 
finding would have been manifestly wrong. There is no room for 
donbt on that point. What that, bargain actually was, and its legal 
effect, might have been a matter of contention at the trial and properly 
ascertained by appropriate questions submitted to the jury, if the 
parties had requested His Honour to put them. From the statements 
of counsel to us it would seem that the main contention at the trial on 
tliis point between the parties was whether the contract, whatever it 
was, was divisible so as to entitle the plaintiff to have rescission of 
that part of it only which related to Fairyland, while retaining, that 
part of it which related to the Logan Downs sheep. We are inclined 
to think that the " transaction " was not merely what was embodied 
in the one document (the agreement of 8rd May, Exhibit 4), but what 
was embodied in that document and the two mortgages (Exhibits 2 and 
3; the receipt. Exhibit 5 ; the bill of exchange. Exhibit 6 ; and the 
bill of exchange. Exhibit 7) ; in fact, the bargain made between the 
appellant, the defendant Byrne, and the respondent company. It may 
be pointed out that in the pleadings the appellant alleges that the 
bargain was made with the respondent company, while the respondent 
company deny this, and, on the other hand, allege— as appears by 
Exhibit 4 only — that it was made with the defendant Byrne. Further, 
the appellant, by her amended statement of claim, claimed a rescission 
of the entire bargain — whatever it was — oflfering, in accordance with 
her notice of rescission of 2l8t June, 1898, to make restitutio in integrum 
in regard to the whole contract. And, after verdict, her counsel 
moved for judgment for rescission of the contract as to Fairyland, or 
of the whole contract. 

In the view which we take of the case, however, it is not, in our 
opinion, necessary to consider whether the transaction was one or two 
bargains, or whether the contract was one and indivisible, or capable 
of being treated as severable, so as to entitle the appellant to an election 
to afiSrm one part and rescind the other, or whether the finding on 
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Htnss 17. Btbni. Question 1 was sufficient to ascertain what the contract really was. It 
Chubb J. has been contended before us by the respondent's counsel that the 
evidence does not support the second finding of the jury, that the 
representations of Macdonald as to the number and value of the sheep 
and the number of the horses on Fairyland were rqn-esentaUom 
of cuctually existing facts. Upon a careful and minute scrutiny of the 
evidence, we have come to the conclusion that this contention is right. 
All that the evidence establishes, in our judgment, is that Macdonald 
made the representations alleged to have been made according to the 
information he possessed and supplied to the appellant, and that, so 
far as he knew and could judge, the facts were as stated. The jury 
found that Macdonald honestly believed that, to the best of his know- 
ledge, the representations were true. This clearly, of course, does not 
amount to a representation of facts actually existing, which, if material, 
might entitle the appellant to the relief claimed. The question then 
arises — first, whether we have the right to set aside or disregard the 
finding of the jury upon Question 2 ; if so, secondly, whether we 
ought to do so ; and, thirdly, if we do so, whether we ought to send 
the case back for a new trial or affirm the judgment as it stands. 

It is clear by the Rules (0. LVII., r. 18) that the respondent, 
without giving a notice of cross appeal, can, on the appeal, impeach 
findings to which he objects. Order XXXIX. r. 10 enables the Court, 
on a motion for judgment or for a new trial, if satisfied that it hac 
before it all the materials necessary for finally determining the ques- 
tions in dispute, to give judgment accordingly. Order LVII. r. 11 
empowers the court of appeal to draw inferences of fact. In Clark t. 
Fauset (6 Q.L.J. 181), affirmed on appeal by the Privy Council, 
where judgment had been entered for the defendant, the Court sel 
aside the findings of the jury,' entered the proper findings, and gavt 
judgment for the plaintiff in accordance with the findings as so revised 
In that case a new trial would probably have been ordered but for th< 
fact that the counsel for the respondent admitted that he could no 
hope to make his case any better if he obtained a new trial, where 
upon the Court, being of opinion that the jury could only find one way 
and that adverse to the defendant, entered judgment according to it 
view of the evidence.. In this case, as was done in Clark v. Fatisii 
we invited the appellant's counsel to say whether he had any reason 
able hope of making his case any better as to Question 2 if we gav< 
him a new trial, and he has replied that he has not, but thinks h 
could perhaps succeed on the ground that the representations mad 
were known to be untrue. A new trial, therefore, on Question 2 would 
in our opinion, be futile, and we think we ought not to grant a nei 
trial for the purpose of allowing Question 6 to be again litigates 
between the parties, that finding not being inconsistent with th' 
evidence, and being in accord with the express withdrawal of appel 
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lant's counsel at the trial. We think, therefore, that a new trial should Hthbs v. Btbme. 
not be ordered. Chubb J. 

Taking the second answer to mean what we have said, and what we 
think the jury could only have found on the evidence — as it now stands 
itcannot be supported, ^and that answer must be set aside and dis- 
regarded as being unsupported by the evidence — and assuming it to be 
answered as we have have already pointed out it could be answered, it 
is not shown in that sense to be untrue, and has in Question 6 been 
foand to be true. The plaintiff must therefore flail, as the foundation 
of her whole claim goes, and the judgment must be affirmed. 

As regards costs, appellant's notice of motion asks that the judg- 
ment may be reversed and entered in her favour on the gjound that 
she is 80 entitled on the findings. Taking the findings as they stood, 
and the answer to Question 2, in the sense in which counsel on both 
sides say it is certain the jury meant it, we are inclined to think, 
thongh it is not now necessary to decide, that the appellant would 
have been entitled to judgment. No notice was given by the respondent 
that the correctness of any finding would be disputed, although it 
might have been inferred from the judgment of the learned Chief 
Justice that such a course was open (see head note to the report, 
ante p. 154). The ground on which we decide was taken on the last 
daj of the argument, and under these circumstances we think each 
party should pay their own costs. 

Appeal dismissed, without costs. 

Solicitors for appellant : Thynne d Macartney, 

Solicitors for respondents : Flower d Hart, 



In re ROOD'S BAY HOLDING. 



Crown land* — Compensation for improvements made under license 
from Crown on resumed portion of run — Time at which compensation 
payable^Crown Lands Act of 1884 (48 Vic, No. 28) y as. 104, 105 
Crown Lands Act Amendment Act of 1886 (60 Vic,, No. 33), s. 9. 

The only right of a pastoral lessee to reoeive compensation for improvements made 
under license from the Crown on the resumed portion of his run is that given 
under s. 9 of The Crown Land» Act Amendment Act of 1886, and that right 
does not accrue, even after the determination of the lease, until the pastoral 
lessee is actually deprived of the possession of the land upon which the 
improvements are made by reason of some disposition of the land by the 
Crown. 



[Full Court]. 

1899. 

18th July. 

GriffUh C.J. 
Chubb J. 
Real J. 



204 THE QUEENSLAND LAW JOURNAL. 1899. 

In re Bodd'b Bat Appeal by way of special case from the decision of the Land App^ 
Holding. ^ , 
Court. 

In this case the lease of Bodd*s Bay Holding, a lease held onder the 

provisions of The Crovon Lands Act of 1884, Part III., terminated on 

the Slst December, 1896, and on the 6th December, 1898, the 

appellants, the Commercial Banking Co. of Sydney, who were the 

lessees, came before the Land Court for the purpose of having the 

amount of compensation for the improvements on their holding 



No portion of the resumed part of Rodd's Bay Run on which any of 
the improvements in question are situated, had, up to the 6th December, 
1898, been selected, alienated, reserved, or made the subject of any 
lease or occupation license, or otherwise disposed of by the Crown, 
and the lessees had exercised their right of depasturing on such 
resumed part under s. 81 of The Crown Lands Act of 1884^ up 
to the time of the termination of the lease, and had made improve- 
ments thereon under license from the Land Board. At the 
hearing before the Land Court the lessees contended that they were 
entitled to have the value of the improvements, made by them under 
license from the Land Board on the resumed portion of their ran 
assessed, and their value paid to them at the same time as the value of 
the improvements made on the leased portion of the run. The Crown 
contended that, under the provisions of s. 9 of The Crown Lands Act 
Amendment Act of 1886, the lessees were not entitled to such assess- 
ment, or the value of improvements made by them on the resumed 
portion of their run until the land on which such improvements had 
been made was selected or otherwise disposed of. 

The Land Court upheld the lessees* contention and assessed the 
improvements on the resumed portion of the run. From that decision 
the Crown appealed to the Land Appeal Court. 

The Land Appeal Court allowed the appeal, and gave the following 
decision : — 

Under The Crown Lands Act of 1884, no provision was made for 
compensating a lessee who, after his run was divided, retained the 
resumed portion under s. 81 as a grazing right and made improvements 
on it. Until The Amending Act of 1886 was passed, therefore, the 
lessees who made such improvements received no compensation for 
them at any time. 

By. s. 9 of the Act of 1886, a lessee was authorised to obtain the 
Board's license for making such improvements, and when that license 
was obtained and improvements made thereunder, the lessee obtained 
certain rights to compensation, which are declared in the last paragraph 
of s. 9. 

These rights come into force ** when the land upon which any such 
improvement is made is selected or otherwise disposed of," and no< 
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until then, and in our opinion the lessees have no claim, even after the ^» r« Bodd*8 Bay 

HOLDENO. 

termination of their lease, until such selection or other disposition 

takes place. 

From this decision the lessees now appealed. 

LUley, for the appellants : The claim of the appellants is a just one. 
Their right to depasture, which was dependent upon their lease, has 
necessarily determined with the termination of that lease, and the 
appellants were entitled to their compensation for the deprivation 
suffered. Their rights are given by ss. 102, 104 of the Act of 1884, 
and also by s. 109 of the Act of 1886. Any decision which would 
operate to deprive the appellant of his right to assessment, or the 
determination of his lease for his improvement on the resumed part of 
his ran would be inequitable, as the appellant had no means of ensuring 
the protection of his improvements until the selection of the land. The 
appellant's contention merely follows the policy of all the past land 
legislation of the colony, which always provided for compensation for 
improvements. 

Rutledge A.G.^ (with him, WiUon and Bellj, for the Crown, were not 
called on. 

Griffith C.J. : The decision of the Land Appeal Court, which is Griffith C. J. 
appealed from, has stated very clearly that they were of opinion, on 
the case before them —which appears to have been rested, as far as I 
can make out, on s. 9 of The Crown Lands Act Amendment Act of 1886 
—that the rights of the appellants, if any, were conferred by that 
section, and that that section did not give them the right to have their 
improvements assessed at present. The appellants* case seems now to 
be principally based upon the construction of s. 104 of Ths Crown 
Lands Act of 1884^ which provides that where there is upon " a run 
or holding" an improvement, the pastoral tenant or lessee shall be 
entitled, under certain conditions, to compensation for the improve- 
ment. In order to bring this case under that section, it must be shown 
that the land upon which these improvements were erected was either 
a ran or a holding within the meaning of that section. The terms 
ran and holding are defined by the Act. The term run is a term used 
in reference to land held under the then existing pastoral leases or 
pastoral licenses. The land comprised in any such lease or license 
was called a '' run.'* Then the term lessee was defined to mean '< the 
holder of a lease under the provisions of the Act," and the term 
holding << the land held by any lessee," so that, prima facie^ the term 
ran, according to that definition, has no application to this case, unless 
there is something more in the Act, since the land in question here was 
no longer held under lease or license under the prior Acts. It was the 
resumed half of an old run, upon which the lessees, having got a new 
lease, under s. 81 of The Crown Lands Act of 1884 had the right to 
depasture. This land had been under the Acts in force before 1884. 
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HoiiDIMO. 

Griffith C.J. 



^'^'^H^Sio.^^' It was brought under the Act of 1884 ; it was divided and a lease 
was issued for part of it, and for the resumed part the lessee had what 
is described as a right to depasture his stock. That was a perfectly 
optional right, and it did not in any way interfere with the freedom 
of the Crown in dealing with the land. It could be afterwards pro- 
claimed open for selection ; it could be offered for sale by auction ; or 
it could be dealt with in any way permitted by the Act. Can that be 
called a holding within the meaning of s. 104 ? Prima facie it is not 
a holding. It is not land included in a lease. It is land which has 
been resumed from a lease — land taken out of a lease ; and yet it is 
contended, nevertheless, that it is land subject to a lease. Of course, 
that is a contradiction in terms. This Act, as is well known, pro- 
vided for the resumption of part of the land brought under the Act. 
That was one kind of resumption ; and s. 104 dealt with compensation 
upon that resumption. Section 102 dealt with the question of resump- 
tion of land held under the new leases to be granted under this Aci 
That section provided that " the whole or any part of any holding 
under this Act may be resumed from lease by the Govemor-in-Coun- 
cil on the recommendation of the Board,'* showing clearly that Part 
VIII. was intended to deal with the resumption of land from holdings 
which were held under the new leases. It must have the same mean- 
ing in s. 104. This clearly, in my opinion, was not a holding within 
the meaning of s. 104, and that section has nothing to do with the 
caie. 

It was found by the Legislature, in 1886, that no provision was 
made for compensation for improvements made on the resumed half— 
or, rather, they were always aware that it was not intended to give 
compensation for improvements made under such circumstances. It 
should be borne in mind, as I pointed out in the course of the argu- 
ment, that the Act had already made ample provision for compensa- 
tion upon the resumption of parts of old runs that were brought under 
the new Act. For the improvements on those resumed parts provi- 
sion had been made for compensation, but the Legislature did not at 
that time think it necessary to provide for compensation for new 
improvements to be made on land which they had already taken awaj 
from the lessee in the expectation that it would be required by the 
general public. But in 1886 it was found that there were cases in 
which these resumed areas might be put to better use by lessees under 
the Crown making improvements upon them. Thereupon, by s. 9 of 
The Crown Lands Act Amendment Act of 1886 the right to compensa- 
tion, under certain circumstances, was given ; and the events under 
which it was to arise were defined. I cannot feel any doubt that the 
appellants come within the benefit of s. 9. They are alleged to have 
made improvements with the consent of the Board, and therefore thej 
have an inchoate right to be paid for them when the event happens. 
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That event is declared to be when the land upon which any such im- ^^ ^« Kopd*b Bay 

- Holding. 
provements have been made '* has been selected or otherwise disposed 

of." This land has not been " selected or otherwise disposed of.** It ^^^^ O.J. 
was suggested that the operation of this provision is limited to the 
term of the lease by virtue of which the right to depasture accrues to 
the individual. That would be a singular interpretation, and might 
be singularly unjust to the unfortunate lessee, because if the land were 
selected on the last day of the lease he would be entitled to compensa- 
tion, while if the selector' waited until the following day, he would 
lose the right to be compensated. I cannot believe that the section 
means anything of that sort. Unless the present appellants can bring 
themselves within the proviso they have no claim. Now, this land 
has not been selected. It has been contended that it has been disposed 
in the sense that it is no longer subject to the right to depasture. 
That would be a very forced construction of the words ** otherwise 
disposed of." I think the term means disposed of under some disposi- 
tion of Crown lands by which the Grown can deprive itself of the right 
to deal with the land in favour of any individual. That may be by 
lease, by sale by auction, or by any other mode of disposition by which 
the Grown can alienate any estate or interest in the land. Now, 
nothing of that kind has happened, so that the appellants cannot 
bring themselves within that section. The question whether the 
assessment should nevertheless be made now, de bens esse, has not been 
fully argued, but considering the principle on which the improvements 
are to be valued — the value to the incoming tenant — ^it would be diffi- 
cult to assess their value until you know what the incoming tenant 
will acquire, or what is the area or extent of the land selected or 
aUenated upon which the improvements exist. In my opinion, there- 
fore, the appeal fails. 

Chubb J.: I am of the same opinion, and I have nothing to add to 
what has been said by the learned Chief Justice. 

Bbal J. : I am of the same opinion. I think s. 104 has nothing 
whatever to do with it at all. I only wish to say that it must not be 
taken from what I said in the course of the argument that I hold that 
s. 104 entitles the lessees to be paid at the determination of the lease. 
In deciding this case it must not be taken that I offer any opinion 
upon that point, or that I would be inclined to hold that s. 107 means 
that the lessee must be paid at the determination of the lease. That 
might be very reasonably contended if he were deprived of the land. 
I see nothing in this case to bring it within s. 9, and in that I quite 
agree with the learned Chief Justice. I cannot see how any argument 
ooold be found by which the decision of the Land Court could be 
iipheld, and the decision of the Land Appeal Court reversed. 

LUUy : Your Honours will not grant costs against us ? This is a 
case of first impression. 
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Gripfth C. J.: I do not see any reason why you should not pay the 
costs. They are an ordinary incident of onsuccessfol litigation. 

Real J.: You had the decision of the Appeal Court against yoa, 
and there was a lawyer there. 

Ulley : The Crown do not generally ask for costs in cases of first 
impression. 

Griffith C.J. : Do the Crown desire to waive their costs ? 

Rtaledge, A.G.: I desire that the order should be made for costs now, 
whatever may happen afterwards. 

Grifftth C.J. : The appeal will be dismissed, with costs 

Solicitors for the appellants : Thynne d Macartney. 

Solicitors for the respondent : J. Howard Gill, Crown Solicitor. 
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Chubb J. 



HOVELROND t-. HOVELROND. 

Divorce — Practice — Service of petition mi Attorney-General — Petition 
not served on day of presentation — Power of Attorney -General to 
waive irregularity — Matrimonial Causes Jurisdiction Act of 1864 
(28 Vic., No. 29), s, 22. 

S. 22 of The Matrimonial Causes Jurisdiction Act of I864, which requirea a copj of 
the petition in a divorce action to be serred on the Attorney-General " on the 
day of presenting the same '* is imperative, and where the copy petition has not 
been delivered on the day of presentation, the service is insufficient and the 
defect cannot be waived by the Attorney-General. 

Where a petitioner had failed to deliver the copy petition to the Attorney-General 
on the day of its presentation, leave was granted on the trial of the action to 
take the original petition o£F the file and on proper service thereof to commence 
de novo. 

Motion for judgment on the findings of the jury in an action for 
dissolution of marriage. 

On the trial of the action, which was undefended, counsel for 
plaintiff called the attention of the Court to the fact that a copy 
of the petition was not delivered to the Attorney-General od 
the day of presenting the same, as required by s. 22 of 
The Matrimonial Causes Jurisdiction Act oj 1864. The case 
was, however, submitted to the jury, and on their findings 
counsel for plaintiff moved for judgment for dissolution of the 
marriage. Chubb J. directed the motion to stand over, intimating 
that the matter would be referred by him to the Full Court. The 
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Full Court having referred the matter baok to the learned Judge, and 
the motion for judgment having been again renewed, counsel (Watson) 
appeared for the Attorney-General to waive as far as he could the 
defect in the service. All the other facts appear at length in the 
judgment of the learned Judge. 

Cumbrae- Stewart for the plaintiff submitted that the defect in 
service was merely an irregularity, and that on the weight of the 
authorities the Attorney-General was entitled to waive the defect. He 
cited Davidson v. Davidson (Brisbans Courier ^ 8rd April, 1891); 
Morrison v. Morrison (N.Z.L.R. 2 B.C. 142) ; Molesworth v. Moles- 
worth (2 W.& W. 189); Camahy v. Camahy (1 W.&W. 66) ; Davenport 
V. The Queen (8 App. Gas. 115) ; Eeed v. Reed (1 Q.L.J. 8) ; Maxwell 
on Statutes, p. 644. 

C.A.V. 

17th June. 

Chttbb J. : This is an action for dissolution of marriage which has 
been tried by me with a jury and now stands for judgment. During 
the trial the plaintiff's counsel called my attention to the fact that a 
copy of the petition was not delivered to the Attorney-General '* on 
the day of presenting the same*' as prescribed by s. 22 of The 
Matrimonial Causes Jurisdiction Act of 1864. The petition was 
presented on the 80th March, 1899, and the copy delivered to the 
Attorney-General on the 6th April, 1899, the intervening days being 
Court holidays. Upon counsel moving upon the findings of the jury 
for judgment for dissolution of the marriage, I directed the motion to 
stand over, and intimated that I would in the meantime refer the 
matter to the Full Court under s. 7 of The Judicature Act, and I 
have done so. The plaintiff's counsel was heard on that reference. 
The Full Court, having regard to the provisions of The Supreme Court 
Act of 1892 i s. 9,*and the construction of s. 7 of The Jxulicature 
Act expressed grave doubts whether they were justified in 
expressing any opinion judicially; but, without doing that, they 
thought that their feeling was that the view hitherto taken 
of the construction of The Matrimonial Causes Jurisdiction Act 
was the correct one, and that was that the service on the 
Attorney-General on the same day as the petition was presented 
was an absolutely essential condition to going on with the action. 
This had been followed by all the Judges at different times, and 
a special form of relief had been adopted of allowing the peti* 
tion to be taken off the file and re-served. The Full Court, after 
expressing this opinion, left the matter for the Judge to deter- 
mine it himself. On the motion for judgment being renewed, 
counsel for the Attorney-General appeared and stated that the 
Attorney-General raised no objection in respect of the service of the 
petition, and, so far as he could, waived the defect in the service. I 
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^yxLBoasvv, hayg ^q^ (jq determine the question, and I regret — as conflicting 
decisions have been cited, and considering the present stage of the 
action and the expense incurred — that I am unable to refer so im- 
portant a matter for the consideration of the Full Court. In Camahif 
V, (Jamnby (2 W.&W. 65) the Court decided that "although 
the section was of very great importance, and ought not in their 
opinion to be dispensed with, compliance with its requirements was 
not made a condition precedent,*' and directed the case to stand over 
to enable the petitioner to apply to the Attorney-General for his 
consent to the cause proceeding, and that upon such consent the cause 
might proceed. The Attorney-General afterwards consented, and the 
cause proceeded. In Molesworth v. Molesworth (2 W.&W. 139) 
the Court overruled Carnahy v. Camahy, on the ground that that 
decision ** would be dispensing altogether with the Act." In 3fo/«- 
worth V. Molesworth the petition was delivered one day late, and the 
Court held (Stawell C.J. dissenting) that '' the section was imperative, 
and the service insufficient.** In Morrison v. Morrison (2 N.Z.L.R. 
142), the petition was delivered eleven days late, and Johnston J. held 
that the section was directory only, and the sei^ce sufficient. Id 
Climo V. Climo (reported in a note to Morrison v. Morrison)^ the 
petition was delivered several days late, and Richmond J. held that 
this was an irregularity only, and no bar to the granting of the order 
nin^ but perhaps fatal if the Attorney-General took the objection on 
the rule absolute. In Beed v. Ree^l (1 Q.L.J. 8) the petition was 
delivered twenty-six days date. Lilley C.J. held that he had no power 
to waive the statute after such a long period, and doubted even if the 
petition had been served one day late whether he had the power to 
waive it. In Davidson v. Davidson {Brisbane Courts Reports, 
April 8rd, 1891), upon the point being taken that the service was not 
sufficiently proved to have come to the notice of the Attorney-General, 
Harding J. took a somewhat peculiar course : he submitted four 
questions of fact to the jury, directing them that the statute required 
delivery of the copy petition to the Attorney- General on the same day 
it was presented. The jury found, in answer to the first question, that 
the petition was delivered to the Attorney- General on the day it was 
presented, and that ended the matter; but from the nature 
of the three other questions it would seem that the learned Judge 
thought that, under certain circumstances, service within a reasonable 
time might be sufficient. It is not always easy to determine whether 
an enactment is imperative or directory. The weight of authority aud 
the practice of this Court are in favour of the section being held to be 
imperative, and my opinion marches the same way. Then, can the 
Attorney-General waive the law ? Everyone has a right to waive the 
advantage of a law made solely for the benefit and protection of the 
individual in his private capacity, and which may be dispensed with 
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without injuring any public right or public policy. The object of the 
proyision is cleariy to enable the Attomey-Oeneral, as representing the 
public, to intervene at the earliest possible moment, so that the Court 
may be assisted in the detection of collusion between the parties. If 
the Attorney-General can waive service of a petition one day late, why 
not at any time before the pronouncing of the order absolute ? The 
Attorney-General on service becomes a party to the litigation, and it 
seems to me that this provision is one going to the jurisdiction of the 
Court, and that until he is so served the parties are not rightly before 
the Court. Consequently, no further step in the action could be taken 
antil the Attorney-General was made a party. For these reasons I 
think the objection cannot be waived by the Attorney-General or disre- 
garded by the Court. No judgment will, therefore, be pronounced on 
this motion, but the plaintiff has leave to take the original petition off 
the file and on proper service thereof to proceed de novo* 
Solicitor for the petitioner : Thynru d Macartney. 
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DONALD V. DONALD. 

Foreign Judgment — Stay of execution obtained on foreign judgment 
— Want of jurisdiction over defendant — Domicil — Divorce — Power of 
Court to examine validity of foreign judgment — The Australasian 
Civil Process Act of 1886 (Federal Council) a. 8. 

In a wife's action for divorce in Yiotoria, judgment was given with costs for the 
plaintiff, who took out in Queensland, execution under The AustrcUatian 
CivU Process Act of 1886, against the defendant, a resident in Queensland. 
On the return of a summons to set aside the execution, it appeared that, 
at the time of the bringing of the Victorian action, the defendant w&s resident 
in Queensland, and was not domiciled in Victoria. 

Held, that the Supreme Court of Queensland was not precluded from inquiring into 
the yalidity of the judgment sought to be enforced, and that, as it was apparent 
on the facts that the Victorian Court had no jurisdiction over the defendant, 
the execution must be stayed. 

Semble, in any case not specifically provided for by 0. XLI., r. 13, the costs of 
execution must be taxed. 

MonoN on behalf of the defendant in an action for dissolution of 
marriage to make absolute an order nisi to set aside a writ of 
execution obtained under The Australasian Judgments Act, 1886, on a 
judgment of the Supreme Court of Victoria, on the grounds (1) that 
ihe writ was bad, as claiming an excessive amount for the costs of 
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execution ; and (2) that the Victorian judgment was not enforceable in 
Queensland under The Australasian Jtidgments Act, 1686. 

All the facts appear in the judgment of the learned Chief Justice. 

MacgregoTy for the defendant, moved the order absolute. 

Shand, for the plaintiff, showed cause. On the first point the 
plaintiff has followed the usual and, it is submitted, the correct prac- 
tice in claiming the amount allowable in this court in cases in which 
the defendant has not appeared. As to the second point, the defendant 
submits that the judgment of the Victorian Court is conclusive undei 
The Australasian Judgments Act, 1886, and that it is not competeni 
for this court to inquire into the validity of that judgment. 

C.A.V. 

9th June. 

Griffith C.J.: This is an application to set aside an executioi 
issued upon a Victorian judgment purporting to have been obtainec 
against the defendant, a resident of Queensland, under Th 
Australasian Civil Process Act of 1886 (Federal Council). Th 
action is a wife's action for divorce, which was granted wit! 
costs against the husband. A certificate of the judgment has beei 
registered under Tlie Australasian Judgments Act, 1886, and a writ of /i 
fa, has been issued upon it to recover the costs. Two objections ai 
taken by the defendant — one of form and one of substance. Th 
formal objection is that the writ of /?. fa, has endorsed upon it 
direction to levy £1 15s. for the costs of execution in addition to \h 
amount of the judgment. Order XLI., r. 13, provides that in an 
case of execution the party entitled to execution may levy the pounc 
age, fees, and expenses of execution, over and above the sum recovers 
These words include the costs of the writ of execution (see Marquii > 
Salisbury v. Bay, 29 L.J. (C.P.) 225). Rule 18a of the same Order pp 
vides that in the case of an execution on a judgment by default fi 
want of appearance, the sum of 85s. may be endorsed on the writ f 
costs of execution, which shall not be subject to taxation. There is i 
provision in any other rule for cases other than judgments by defau 
for want of appearance. In other cases the costs of execution are, 
understand, taxed on the general taxation of costs inter partes, and a 
usually allowed at £1 1 7s. 6d. In the present case there was no oppc 
tunity of taxation inter partes, and the plaintiff, instead of taxing 
parte, followed the practice applicable in the case of a judgment ] 
default for want of appearance. I am disposed to think that this vr 
irregular, and that he should have obtained an allocator from t 
taxing officer. Possibly, therefore, the defendant might claim to ha 
the costs of execution taxed, and the execution stayed in the meantin 
But this is, in my opinion, all that he could claim, and, as the irreg 
larity, if any, did not operate to his prejudice, but, on the contrary, 
his advantage, he would not be a substantial gainer by the apphcatio 
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If I had to dispose of the present application on this basis I shoxdd tax 
the costs instanter, allow them at 85s., and make no other order. 

The point of substance is one of considerable importance. The 
application of The Amtralasian CivU Process Act is limited to 
the cases enumerated in s. 8. The condition applicable to the 
present case is the last of those specified, namely — that the domicil of 
the person against whom relief is sought in a matrimonial cause is 
within the colony. The defendant alleges that his domicil was not 
in Victoria at the time when the action was brought, and Mr. Shand, 
the plaintiff's counsel, says that he is not in a position to dispute this 
statement. I must, therefore, deal with the case on the assumption 
that the defendant was not domiciled in Victoria. This being so, the 
Supreme Court of Victoria had no jurisdiction to dissolve his marriage 
(Le ^esurier v. Le Mesurierj 1895 A.C. 517). And, as the defendant 
was not a resident in Victoria, it had no jurisdiction of any kind over 
him personally, unless the case fell within s. 8, which, on the 
facts assumed, it does not. {Maiden v. Marwedel, 1 Q.L.B. Pt. II, 69 ; 
Permanent Building and Investment Association v. Hudson, 7 Q.L.J. 28). 
How, then, can the judgment be recognised in Queensland? Mr. 
Shand contended that it must be assumed that the Supreme Court of 
Victoria was satisfied under s. 8 of the existence of the facts 
necessary to give jurisdiction. I agree ; but it does not follow that 
this Court is bound to act against the defendant on the opinion of that 
Court obtained ex parte. On the facts as now known it appears that 
that Court was misled by the plaintiff. The scheme of the Act is to 
facilitate the service of process out of the jurisdiction in cases in which 
the subject matter of the litigation properly falls to be determined by 
the Court, and when the only difficulty is that the Court cannot act by 
reason of the want of jurisdiction over the person of the defendant. 
But, in my opinion, when a case does not fall within the conditions 
mentioned in s. 8, the judgment is open to examination just as 
much as in a case under s. 20 of I'he Common Law Practice Act. 
For these reasons I am of opinion that, on the facts as they appear 
before me, the judgment now in question cannot be enforced in Queens- 
land. The proper order will, I think, be to stay all proceedings on the 
execution. The plaintiff must pay to the defendant such costs as 
would have been incurred if a siunmons had been taken out to stay the 
execution on this ground only. 

Solicitor for plaintiff: A. F. M. Feez. 

Solicitors for defendant : Atthow d McGregor. 



Donald V. 
Donald. 

Griffith G.J. 



SUA 



THE QUEENSLAND LAW JOURNAL. 



1899. 



[Full Coubt]. 

1899. 

15th June. 

Chubb J, 
Real J, 
Paul A.J. 



In re BAYNE8, Ex parte QUEENSLAND TRUSTEES, LIMITED. 

Insolvency Act o/ 1874 (38 Vic, No. 6), s. 202— Proof of debt- 
Valuation of secunty — Proof against joint and separate estate* of 
debtors — Property sold under charye to separate debtors , and treakd 
by debtors as partnership propei'ty. 

Upon a proof by the creditor of a liquidating firm of debtors, consisting of four 
persons, upon a covenant In a bill of mortgage, it appeared that contempo- 
raneously with the execution of the bill of mortgage the creditor had transferred 
land to three of the four members of the firm by an Instrument of transfer 
and charge by which the land was made security for the debt secured by 
the bill of mortgage. Six months afterwards, a deed of partnership was 
executed between the members of the firm providing for the use of the 
land by the firm at an agreed rental. It was alleged that the land was, 
nevertheless, treated as partnership assets. 

Held (by the Full Court, affirming the decision of Griffith C.J.) that the creditor 
In proving against the joint estate of the firm was not bound to valae his 
security under the transfer and charge. 

Motion on behalf of The Queensland Trustees Limited, the execu- 
tors of William Henry Baynes, deceased, to admit a proof of debt 
against the joint estate of Harry Baynes and others, trading 
together as the Graziers' Butchering Company, liquidating debtors. 

The proof was made upon a covenant in a memorandum of transfer 
and charge dated 17th April, 1895, and made between W. H. 
Baynes, of the one part, and H. Baynes, E. Baynes, G. Baynes, and 
J. V. Francis, ot the other part, which, after reciting that W. H. 
Baynes had agreed with the three Bayneses, who were his sons, for 
the sale to them of certain lands described in a schedule to a col- 
lateral memorandum of transfer and charge, for the sum of £10,788, 
secured the payment of that sum, and of a further sum of £16,840, 
due by the said parties of the second part, who were trading together 
as the Graziers Butchering Company, to W. H. Baynes, upon cer- 
tain of the lands mentioned in a schedule to the instrument, and 
contained joint and several covenants by all the parties of the 
second part for the repayment of the amount secured. By a con- 
temporaneous memorandum of transfer and charge, made between 
the, testator of the one part and his sons George Baynes, Harry 
Baynes, and Ernest Baynes, of the other part, certain land 
was transferred to the three abovenamed persons for the sum 
of £10,788, the payment whereof, together with the abovementioned 
sum of £16,840, due to him from the Graziers* Butchering Company 
was charged upon the land. It was alleged that W. H. Baynes was 
requested to include Francis also as a transferee of this land, but 
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that he refused to do so. In October, 1896, a deed of part- InraBimnw, 

Ex parte Qitbbim- 
neiship was executed between the three brothers Baynes and lakoTbustus 

J. V. Francis, whereby it was agreed between themselves that the LnnniD. 
partnership should have the use of the land transferred by W« 
H. Baynes to his sons at an agreed rental. It was alleged that the 
firm, notwithstanding, treated the land as partnership property, but 
it did not appear that W. H. Baynes consented to this arrangement, 
although it was alleged that he subsequently represented to the 
manager of the Queensland National Bank, with whom he was 
negotiating for advances for the firm, that the property in question 
belonged to the firm. The Graziers' Butchering Company having 
liquidated their affairs by arrangement, W. H. Baynes put in a proof 
of debt against the joint estate under the covenant in the first- 
mentioned memorandum of transfer and charge for the amount of 
his debt from the firm, which proof was rejected by the trustee on the 
ground that the creditor had not valued the security held by him upon 
his sons' property under the second mentioned transfer and charge, 
which security, it was alleged, appeared by the firm's books to 
be partnership assets. W. H. Baynes having died shortly after tender- 
ing his proof, his executors, the Queensland Trustees Limited, 
appealed from the decision of the trustee. 

Stwnm, for the Queensland Trustees Limited, executors of the 
deceased, W. H. Baynes: The property was never at any time the 
property of the liquidating debtors ; it was the property of his three 
sons, subject to the charge, hence it need not be valued. Even if the 
property became partnership assets after the creation of the charge, the 
secured creditors' rights cannot be affected by any subsequent dealings 
irith the land by the debtors. The test is : Was the property the 
property of the debtors at the date of the creation of the charge. 
He cited Bobson, 7th Edition (pp. 841, 780), Ex parte Connell (8 
Dea.201), In re Collie (8 Ch.D. 481), In re Flummer (1 Ph. 66), Ex 
parte Bowdsn (1 D.&G. 185). 

Grooniy for the trustee : It is immaterial when the property became 
partnership assets, if it were so at the commencement of the proceed- 
ings for liquidation. The test is whether the security, if given up, 
would go to augment the estate of the debtors. [Jessel M.B., Ex parte 
West Riding Union Banking Co., In re Turner (19 Ch.D. 105). See, 
also, deprivation of secured creditor, ss. 4, 151 of The Insolvency Act of 
1874 ; In re Collie (8 Ch.D., 481)]. The property was partnership assets 
by virtue of ^the agreement ; after the transfer it continued to be 
treated as partnership assets until the liquidation ; it was therefore the 
property of the liquidating debtors and must be valued. Moreover, 
the executors are estopped by the conduct of W. H. Baynes from 
claiming the property, as. by his representation that the properties 
were partnership assets, he induced the bank to make further advances. 
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The whole evidence ia not before the Court ; the trustee has indicated 
only the sources of his information. 

Gbiffith G.J. : If I should be of opinion that an inquiry is 
necessary to ascertain any facts, I will order one. Meanwhile I reserve 
my judgment. 

C.A.V. 

11th April. 

Griffith C.J. : The general principles of the insolvency law regard- 
ing the valuation of securities held by a creditor claiming against the 
estate in course of administration are clearly stated in the judgment of 
Jessel M.B. in Ex parte West Riding Union Banking Company (19 
Gh.D. 105 at p. 112.) The question in each case ordinarily is whether 
the security held by the creditor would, if given up, go to augment the 
estate against which the proof is made. In the case of partnerships, 
the partnership estate is treated as entirely distinct from the separate 
estates of the individual partners. 

In the present case the liquidating debtors' firm consisted of four 
persons. The security with respect to which the question arises con- 
sists of land which, contemporaneously with the execution of the 
covenant upon which the proof is tendered, was transferred by the 
creditor to three of the debtors as tenants in common. There is 
evidence, which, however, I do not think material, that the creditor 
was asked, but refused, to transfer it to the four. 

If the liquidation had followed immediately, there can be no qaes- 
tion that the creditor, in proving against the joint estate of the firm, 
need not have valued his security upon the property of the three. Bat 
it is contended that the land in question was afterwards, although 
without the knowledge of the creditor, treated as between the partners 
as partnership property, and that in consequence the rights of the 
creditor were altered. In my opinion the evidence quite iaih to 
establish that it was treated as partnership property. The deed of 
partnership between the partners, which was executed in October, 
1895, more than six months after the covenant, recited that it had 
been agreed that the partnership should have the use of the land in 
question (which was described as having been transferred to the three), 
and should credit the three^partners, owners of it, with a rent equal to 
6 per cent, on its value at the valuation of the local authority, and 
pay all rates, and that the partnership should, as against the three 
owners, be credited with the cost of any improvements erected wpoa 
the land, with interest at 6 per cent. The deed contained an express 
covenant in accordance with this recital. It is said that the provisions 
of the covenant were departed from by the partners in keeping their 
books. I am not at all satisfied that this allegation could be estab- 
lished, in the face of the express covenant, by any such evidence of 
practice as is suggested to be available. 
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But, even if the partnership had treated the land as partnership ^» re Bathes, 
property, I am of opinion that it would not affect the rights of the ^^nd Trustees 
creditor. In the case of fr^ />firte CVmnW/ (8 Dea., 201), it appeared Limited. 
that the debt was contracted after the security had become the joint Griffith C.J. 
property of the partners. The facts were the same in the case of He 
Collie (8 Ch.D., 481.) In that case Mellish L.J., expressed the opinion 
Mur that the date of giving the security was the material date. In 
lU Bomlen (1 D. & Gh., 185), the Court held that an act of the 
debtor subsequent to the attaching of the rights of the secured creditor 
did not alter his rights. If the contrary view were adopted, a person 
who became the creditor of a partnership on the express condition 
that he should have security over the separate estate of the partners, 
(which is the present case), might immediately be deprived of the 
security by the partners transferring their interest in the security to 
the firm. That would, in effect, be allowing a mortgagor to dispose of 
the mortgaged property in derogation of his mortgage. I do not think 
this is the law. 

I think, therefore, that the creditor is not bound to value the 
security in question, and that the proof must be admitted. 

It was suggested that a case of estoppel might be raised against the 
creditor on the ground that he had shown to other creditors a balance 
sheet of the partnership in which the land in question was treated as a 
partnership asset I do not think that that mere fact, if established, 
would estop the creditor as against the trustee in the liquidation. Nor 
do I think that the facts suggested in the affidavits raise such a prima 
facie case of estoppel against any one as would justify the Court in 
directing any further inquiry. 

The appeal from the trustee will therefore be allowed, and the proo 
admitted. 

From this decision the trustee appealed. 

On the hearing of the appeal on June 15th, a further affidavit was 
filed by the trustee containing a copy of the deed of partnership * 
and a copy of a balance-sheet of the firm showing the inclusion 
of the properties in question. It appeared that in assessing the part- 
nership assets for the purpose of the deed the properties in question 
were included as firm property. 

LiUey and Groom for the appellants. 

iiliaiid and Stumm for the respondents. 

The authorities cited in the Court below were again cited, with 

the addition of Carr v. London and N, W. Railway Co., (L.R. 10 C.P. 

807). 

Chubb J. : In this case the learned Chief Justice reversed the decision ^^ , , , 

Chubb J . 

of the trustee, rejecting the proof of debt, and ordered the proof to be 
admitted. The learned judge has given the reasons for his decision in 
writing, and it is only necessary for me to say that I entirely agree 
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with his reasoning and judgment. In my opinion, therefore, iheappe&l 
should be dismissed, and with costs. 

Real J. : I am of the same opinion. I agree both with the nature 
and with the form of the judgment delivered by the learned Chief 
Justice. I think that the appeal should be dismissed, but that as the 
appellant is a trustee, his costs should be allowed out of the estate. 

Power J. : I agree with the judgment delivered by the Chief Justice. 
I cannot see what good would be done by referring the matter back for 
inquiry, as all the matter was carefully gone through by counsel before 
the Chief Justice, and all the documents, except those put in this 
morning, were before him, and after consideration he delivered the 
judgment with which we all agree. 

Appeal dismmed with costs to be allowed out of the estate. 

Solicitors for the appellant : Flower d Hart. 

Solicitors for the respondent ; Thynne d Macrthney. 
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HENDLE r. QUALTROUGH. 

Practice — Power of single jiulge to set aside finding of jury — 
Declaration of trust — Proof of. 

The power to set aside or disregard the findings of a jary is not confined to the Fall 
Court, but may be exercised by a judge of first instance where it appears on the 
hearing after trial, either from some point of law or from some fact not com- 
prised in the questions of fact submitted to the jury, that the ultimate decision 
ought in point of law to be contrary to the finding. 

Where a jury had found, on the unsupported testimony of a plaintiff that » 
declaration of trust had been made in her favour, and it clearly appeared 
that the trust was one relating to land, Chubb J. set aside the findings of 
the jury, and directed judgment to be entered for the defendant, both on the 
ground of the want of corroboration of the plaintiff's evidence (Grant v. GranU 
34 Beav. 623) and also of the absence of the writing required by the Statute of 
Frauds. 
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FuBTHEB consideration of an action by Lucy Hendle and William 
John Heirdsfield against Elizabeth Matilda Qualtrough for a declara- 
tion of certain trusts. 

All the facts and the argument of counsel appear sufficiently from 
the judgment with learned judge. 

Stumm and Fewings, for the plaintiff, cited the following authorities : 
Lewin 10th Ed. 80, 166, Rocli^foucaU v. Boustead (1897, 1 Ch. 196), 
Soar V. Askwell (1898, 2 Q.B. 890), hi re Duke of Marlboroiujk (1894, 2 
Ch. 133), Queensland Investment Co, v. Grimley (4 Q.L.J. , Supp. 5), 
ExparU Morgan (2 Ch. D. 72), Perkins v. Dangerfield (61 L.T. 636), 
Dagnino v. BeUotti (11 App. Gas. 604), GoH v. Bowney (17 Q.B.D. 
625), Seton, Form 1861. 

Lilleyy for the defendant, cited Lewin 66, Smith v. Matthews 
(3D.F. & J. 189, 149), Graves v. Groves (3Y. & J. 168), PhiUipson 
V. Kerry (82 Beav. 628), In re Finch (28 Ch. D. 267.) 

Chubb J. referred to Grant v. Grant (84 Beav. 628), Adams v. 
CoUridge ( 1 T.L.B. 84.) 

C.A.V. 

17th July. 

Chubb J. : In this action the plaintiffs, Lucy Hendle and William 
John Heirdsiield, sought to enforce against the defendants (1) an 
alleged resulting trust of land in their favour ; (2) the express trust of 
land in their favour; and (8) a parol declaration of trust in their favour 
of the sum of £860 each. 

The issues of fact have been tried by a jury, and, as regards claims 
(1) and (2) have been found against both plaintiffs, and as regards (8) 
against the plaintiff William John Heirdsfield. 

On (8), as regardis the pippin tiff Lucy Hendle, the jury have found 
(Answers 5, 7, and 8) that in or about December, 1890, the defend- 
ants declared themselves to be trustees for her of a sum of £860, part 
of the proceeds of certain land ; that the defendants paid her £26 of 
that sum, and expended the remaining £826 in the purchase for her of 
a piece of land (which has been settled by the defendants in trust for 
her for life, with remainder to her children in fee, with an ultimate 
remainder in fee to the defendants) ; and that the £26 and the land so 
purchased and settled were not a gift from the defendants. At the 
close of the plaintiffs' case the defendants' counsel moved for a non- 
suit on the ground (as to this part of the case) that there was no 
evidence of any valid declaration of trust to go to the jury on which 
the Court could make any decree. I refused to nonsuit, and allowed 
the case to go to the jury, whereupon the defendants called evidence. 
On the motion for judgment, the defendants* counsel submitted, on 
the ground before mentioned, and also that consistently with the 
findings, judgment ought to be entered for the defendants. It was 
objected by the plaintiffs* counsel that to do this it would be necessary 
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for the Court to set aside or disregard the findings of the jnry, and 
that this could not be done by the judge at the trial, but only by the 
Court of Appeal, which could do what the judge at the trial could not 
do — viz., in its discretion, if the findings were wrong, direct a new 
trial. The authorities relied upon for this contention, and cited to 
me, were: — The Queensland Investment Co, v. Grimley (4 Q.LJ. 
(Supp.) 5), Ex parte Monjan (2 Ch.D. 72), Perkins v. DangerjiM 
(51 L.T. 685), Daynino v. Bellotti (11 App. Cas. 604.) I have care- 
fully considered the authorities, and I can find nothing in them which 
says that the judge at the trial cannot, on a motion for judgment, if 
satisfied that the Court has before it all the materials necessary for 
finally determining the questions in dispute, give judgment accord- 
ingly. On the other hand, in Ex parte Morgan (ubi sup.), James L.J. 
(p. 82), says : — *' I take the rule in Chancery and Bankruptcy with 
respect to verdicts of juries to have been substantially the same as in 
the Common Law Courts — viz., that the finding must be considered as 
a res judicata, conclusive between the parties unless and until it is set 
aside. But in Chancery and in Bankruptcy the Court has also sub- 
stantially the same power as the Courts of Common Law had to pro- 
nounce a judgment nan obstante veredicto. If, assuming the finding 
of the jury to be correct, that the fact or facts is or are as found by 
them, there are other facts or other considerations which enable the 
Court to pass over that finding and to pronounce a decree to 
make an order adverse to the party who has obtained the verdict, 
the Court is entitled to pronounce such decree or make such 
order. See also the observations of Baggallay J.A. in the same 
case (p. 98) :— '' If upon the hearing after the trial it appear, 
either from some point of law or from some fact not comprised 
in the question of fact submitted to the jury that, consistently 
with the finding of the jury in favour of one party, the ultimate 
decision ought in point of law to be in favour of the other, the order 
on the hearing ought to be made in favour of the latter notwithstand- 
ing the finding. This is the doctrine laid down in Femie v. Yomg 
(L.R. 1 H.L. 68), per Brett J. Ex parte Morgan (ubi sup.), p. 96." 
See further, per Denman J. : — Bohhett v. ti.E. Railicay Co. (9 Q.B.D., 
424 at p. 430) ; Admns v. Coleridge (1 T. L.R. 84); and 0. XXXIX. r. 
10. 

What I have to inquire, therefore, is whether on the findings as they 
stand the plaintiff is entitled to judgment, or whether, notwithstand- 
ing the findings and consistently with them, on undisputed facts, or in 
point of law, the defendant is entitled to judgment. Taking the evi- 
dence in its widest sense and in the light most favourable to the 
plaintiff, the declaration of trust relied upon, and as proved by the 
plaintiff herself, amounted to this : That the defendant, Elizabeth 
Matilda Qualtrough, said to plaintiff, Lucy Hendle, not in the presence 
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of any witnees, " There is £850 ooming to you, but I'm not going to 
give yon the money ; I'm going to buy property for yon, the same as 
Lizzie. (Lizzie is the plaintiff's sister, Mrs. Green, and a piece of 
land— as the pbuntiff knew — ^was bought for her and settled in trust 
for her for life, with remainder to her children in fee, with an ultimate 
remainder for the defendants in fee.) Now, I am not by any means 
satisfied that the evidence is sufficient to establish a declaration of 
trust -—see Grant v. Grant (84 Beav. 628)— but, assuming it to do so, 
I am of opinion that on the true and only construction of the words, 
and taking the word *' property," as the evidence shows, to mean 
"land," it is a trust not of a sum of money simply, but of a sum of 
money to be laid out by the donor in land for the benefit of the donee, 
or, in other words, a trust of land of the value of £850 ; and as a trust 
of this nature is required by the Statute of Frauds to be evidenced by 
writing, it is sufficient to say that the plaintiff's case must fail for 
want of such evidence. The finding of the jury does not go far enough ; 
they have not found the whole trust, and the case comes clearly within 
the principle laid down by Ex parte Morgan (vbi sup.) in the obser- 
Tations of the learned judges which I have quoted, particularly those 
of Brett J., as to the duty of the Court under such circumstances. I 
may add that the plaintiff's evidence as to any declaration of trust is 
contradicted by the defendant's evidence ; further, the plaintiff's case 
appears to rest upon her unsupported testimony, and that upon this 
ground alone — see Grant v. Grant {ubi sup,) — the Court would be 
justified in refusing to act upon it. 

Judgment must therefore be entered for the defendants, with costs, 
upon the whole case. 

Solicitors for plaintiffs : Atthaw d McGregor. 

Solicitors for defendant : Roberts S Roberts. 
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Company — Settlement of list of contribtUories — Fully paid-up shared- 
Estoppel — Irregular cancellation and fresh allotment of shares, 

P. agreed with a director of a company to take from the company 750 folly p^d up 
shares, and gave his promissory-note for the full amount payable on the shares. 
Before maturity of his promissory-notes he received certificates for 750 folly 
paid-op shares, some in his own name, and some in the names of N. and B^ 
directors of the company. His wife provided the money to pay the note. No 
transfer was executed, but the registered holders and Mrs. P. signed their 
names on the backs of the certificates, on which forms of transfer were printed. 
. These certificates so endorsed were handed to the company, and fresh oertifieata 
for fully paid-up shares were issued in her name. It was alleged that N.'3 and 
B.'s shares were not fully paid up. 

Held, that whether N.*s and B.'s shares were fully paid or not, Mrs. P. was 
entitled to be considered as the holder of fully paid-up shares. 

Application by the liquidator of the Darling Downs Brewery Limited 
to settle the list of contributories. 

In this case Francis Archibald Primrose, the husband of Jane 
Primrose, on September 6th, 1897, agreed with G. B. Nicol, 
a director of the company, to take 750 fully paid shares in the 
Darling Downs Brewery Limited. When he made this arrange- 
ment he believed he was dealing with the company. He then 
gave to A. H. Redwood, also a director of the company, a pro- 
missory-note for £750 in favour of Niool, the due date of which 
was January 9th, 1898. Primrose told the directors that he oould pay 
£500 at any time. Early in November he received from Bedwood 
share certificates for 500 fully paid-up shares ; of these 250 were made 
out in his own name, the balance in the names of Bedwood and Niool. 
On receiving the scrip he sent them to his wife in Sydney, who 
agreed to purchase them, and signed her name on the backs of the 
certificates, on which a form of transfer was printed. They were 
returned to him, and he, on November 17th, gave them back 
to Bedwood for transfer to his wife. On December Idth, 1897, 
fresh certificates were made out for 500 fully paid-up shares in 
his wife's name. On December 28th he paid for the 500 shares 
iasued in his wife's name by her cheque for j^500, and reodved 
share certificates accordingly. On February 8th, 1898, Primrose 
paid the balance of the £750, and received .certificates for 250 folly 
paid-up shares, made out in the names of Nicol and Bedwood. The 
payment was made from his wife's moneys, she having agreed to pur- 
chase them, also, from him. The registered holders and Mrs. Piim- 
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rose sumed their names on the back of the oertificates, as on the pre- „ ^ ^^ 

Tioas occasions. The transfer forms were not filled np in either case. Downs Brewkrt. 

Mrs. Primrose also acquired 100 shares under a written agreement (j^p'^Som'b 

between Primrose and the company, which were paid for in cash. Mrs. Cabe). 

Primrose's name appeared in the register of members as the holder 

of 850 shares, but it did not appear from the register that the shares 

were fully paid-up. The liquidator placed Mrs. Primrose's name on 

the list of contributories for 850 shares, and cause was now shown 

against the placing of her name on the list. The liquidator alleged 

that nothing had been paid on the 750 shares, but the argument is not 

important on this point. 

Groom^ for Mrs. Primrose : The shares are fully paid up, Primrose 
ha>ing paid for them. Mrs. Primrose purchased them from her hus- 
band in good faith, relying on the representation that they were fully 
paid-up shares ; and the company, having issued fresh certificates to 
her purporting to be fully paid up, are now estopped from denying 
payment. In re Building Estates Brickjidd Co., Parbury*s Case 
(1896 1 Ch. 100). 

Mac/jregor for the liquidator : The liquidator admits the receipt of 
the £850, from Nicol as the agent of the company, but that fact does 
not prove that the shares were paid up. 

Griffith C.J. : I am in a position to dispose of this case without Griffith C J. 
reference to any other evidence. The transaction, as it now appears, 
was this :—Li September Mr. Primrose agreed to buy 750 shares in 
the company, for which he was to pay the full amount of the shares — 
£750. That transaction was not carried out in the ordinary manner 
by allotting him 750 shares, and registering him as the allottee of 
them. Nothing appears to have been done at that time, so far as I 
can discover from the records, to carry out the transaction in a regular 
way, but some time afterwards, in October, he was registered as the 
holder of 850 fully-paid shares. At that time he had paid nothing. 
Subsequently —a considerable time afterwards — and before he had paid 
anything, the acting directors of the company handed him scrip for 
500 shares, including 250 of those registered in his own name, and 250 
others, of which some were registered in the name of Bedwood, and some 
in the naine of Nicol, the certificates describing them all as shares on 
which the full amount had been paid up. Soon after that he paid 
£500, representing the value of these shares. Immediately before the 
promissory-note for £750 fell due he paid the balance, and concur- 
rently scrip certificates for 250 shares were handed to him, not made 
out in his name, but some in the name of Bedwood, and some in the 
name of NicoL All the scrip certificates had had written on the back 
at some time or another the names of the registered holderSi and Mrs. 
Primrose also signed her name, but the transfers were never filled up. 
Subsequently the whole 750 shares were registered in the name of Mrs. 
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In re PrimioBe, but there was nothing in the register to show that they had 

Downs Brewxbt, been paid np. With regard to the other 100 shares, no question arises. 
rjANE^P^MB 'b ^^®^ ^®^® ^^ shares which Primrose agreed to take up under* 
Cask). written contract, by which he agreed that when he paid the cash he 

Griffith C.J. should get the scrip. He had paid £100 for 100 shares, and they now 
stood in the name of his wife. They, like the others, were not tnuis- 
ferred, but I do not think that any advantage can be taken of that 
irregularity. The first question is whether any of the shares issued to 
Bedwood and Nicol were fully paid up. I do not propose to decide that 
point now, because I want further evidence on the point, and other 
parties are still to be heard on it. Assuming, however, that the shares 
were not fully paid up as regards Bedwood and Nicol, then the qnestion 
can be considered in either of two ways. One is to regard the trans 
action as a transfer of the shares from Bedwood and Nicol to Mrs. 
Primrose for valuable consideration, she paying her money on the 
faith of the company's statement that they were fully paid up, although 
they were not. Li that view I think the company is estopped from 
denying that they are fully paid. The other way in which the matter 
may be regarded is that the transaction was an irregular cancellatioD of 
the allotment of the shares to Bedwood and Nicol, and a fresh allot- 
ment to Mrs. Primrose, on the terms that she should pay for them in 
cash, which she has done. I do not say whioh of these is the proper 
view to adopt, because in either view the effect is the same— she is 
entitled to be considered the holder of fully paid shares. She mast 
therefore be struck off the list of contributories. Costs will be allowed 
out of the assets of the company, but such costs are not to include 
costs of more than one day. This order is, of course, without 
prejudice to the right of Mrs. Primrose to be placed on the list of 
contributories in the event of a distribution of assets. 
Solicitor for liquidator : T. O'SuUivan. 

Solicitors for Mrs. Primrose : Winter S McNab, agents for C, H. B. 
Mackayt Toowoomba. 
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In re DABLING DOWNS BREWERY, LIMITED. 

Company — Winding up — Contributories — Shares issued as fuUy paid 
— No valid agreement registered directing such issue — The Companies 
Act AmendmetU Act of 1889 (53 Vic., No. 18), s. 28. 

By an agreement filed shortly after the formation of a company established to carry 
on the business of a brewery, and made between A.H.B., vendor, of the one 
part, and the company of the other part, it was agreed that B. should sell and 
the company should purchase for £15,000, *' all the property and improve- 
ments about to be erected," situated at T. and known as brewery site ; that the 
purchase money should be paid and ratified by the allotment to the vendor of 
15,000 fully paid up shares in the company, of the value of £1 per share ; and 
that the vendor, in consideration of such formation, should forthwith erect on 
the premises such improvements as had been mutually agreed. No agreement 
in writing had in fact been entered into for the erection of a brewery of any 
particular quality or capacity. 

Iq assumed compliance with this agreement, 11,000 shares in the company were 
issued (some befo^ and some afier the registration of the agreement), as fully 
paid up, to B. or his nominees. At the date of the wiuding up, N., who was 
one of the directors and promotors of the company, and who had concurred in 
the agreement, was the holder of 1,125 of these shares on which nothing had 
in fact been paid. 

HeU, that the agreement was not a valid agreement within the meaning of s. 28 
of The Companiei Act Amendment Act of 1889, and that the shareholder must 
be settled on the list in respect of the shares. 

The test of membership of a company is not the existence of an application 
followed by notice of allotment, but the existence of an agreement to become 
a member of the company. Whether such an agreement has been made or 
not is a question of fact. 

At the date of the winding up, the wife of the above-mentioned contributory was 
the holder of 2100 of the 11,000 shares above referred to, which had been 
allotted to her by the directors at N.*s instance. She, however, denied all 
knowledge of the matter. It appeared that the 2100 shares were part of a 
larger number of shares allotted to her under the same circumstances ; that she 
had executed as transferror transfers of several parcels of the shares ; and had, 
as a member, executed proxies in favour of her husband, which were used at 
meetings of the company. There was evidence that she was personally cog- 
nizant of the circumstances of the original allotment. 

Hddj that there was sufiicient evidence of an agreement to take the 2100 shares, 
and of her knowledge that they were not fully paid, and that she must be 
settled on the list of contributories as the holder of unpaid shares. 

J N. had been induced to enter the employment of the company by a promise, made 
before the formation of the company by a promotor and director, that he 
should receive fifty fully paid shares in the company. Shortly after he had 
entered the service of the company, he received from the director scrip 
certificates for fifty fully paid shares, for which he paid nothing. It appeared 
that the shares were part of the 11,000 shares above-mentioned, but that the 
alleged contributory believed the shares at the time when he received them to 
be fully paid. 

Hdd, on the authority of Bloomenthal v. Ford (1897, A.C. 156), that the company 
was estopped from denying that the shares were fully paid. 

B. agreed with a director and promotor of the company to take 250 shares in the 
company on condition that the company should give him seventy-five others 
B 



1899. 
28th August. 

Griffith C.J. 



THE QUEENSLAND LAW JOURNAL. 1899. 

I^ ^6 free of payment. Shares were issued to him to the number of 300, for 250 o! 

D ^" ^^*^™^ which he paid in full, but he paid nothing in respect of the other fifty shares. 

Limited ' •^'^^t that he must be settled on the list for fifty shares. 

Two of the directors of the company had lodged with company's bankers as 

security for the company's overdraft, scrip certificates for some of the 11.000 
shares above-mentioned, with promissory notes for the fuU nominal amoant of 
the shares, which at the date of the settlement of the list were still current 

Held, that they must be settled on the list for the full number of shares not actnallj 
paid for in cash, but that any payments made in respect of the promissory notes 
should enure in discharge of the liability on the shares, and that any payment 
on account of calls would be applied in discharge of the promissory notes. 

N., shortly before the winding up, asked several persons to accept transfers of 
shares into their own names, and to hold them for his benefit, alleging that be 
desired to increase his voting power in the company. In compliance with his 
request these persons executed as transferees transfers endorsed upon scrip 
certificates of the shares which he wished them to hold. The transfers were 
left with N., who forwarded them to the company's oflBce, and a few days later 
scrip certificates were issued in the name of the transferees, who therenpon 
signed transfers in blank and handed the same to N. The scrip certificates 
represented the shares as fully paid up, and it appeared that the transfers vere 
accepted in faith of that representation. The shares transferred were part of 
of the 11,000 shares above-mentioned. 

Held that the company was estopped from denying that the shares were fully paid. 

Application to settle the list of contributories on the winding up of 
the Darling Downs Brewery, Limited. 

G. B. Nicol's Case. 

6. B. Nicol was placed by the liquidator on the list of contributories 
in respect of 1125 shares. All the facts appear in the judgment of the 
learned Chief Justice. 

Shand and Stumm for the alleged contributory. The shares were 
issued under an agreement duly made and registered as required by 
s. 28 of Tlie Companies Act Amendment Act of 1889, and are therefore 
fully paid up. The agreement is not rendered invalid by the reference 
to a previous agreement between the parties which had not been 
reduced to writing, and the subsequent failure of the consideration for 
the agreement is immaterial to this argument. They cited In n 
Kharasklwma Syndicate (1897, 2 Ch. 451), In re Maynards, Ltd. (1898, 
1 Ch. 615), In re S. Frost <i Co. (1898 2 Ch. 556), Markhamand Dart^r't 
Case (1899, 1 Ch. 414), In re Wragg (1897, 1 Ch. 796), Anderson's Case (7 
Ch.D. 75), Mege and Angier's Case (W.N. (1875) 208). 

Macgregor, for the liquidator. The agreement of 24th May if it has 
any validity, which the liquidator does not admit, certainly does not 
comply with the requirements of s. 28. The words " mutually agreed" 
apparently have reference to some prior agreement between the parties 
and the non-existence of any such agreement is admitted. The con- 
sideration for the agreement does not appear. Moreover, the agreement 
even if good in form was never properly executed. Li the first place, 
one of the parties seems to have acted as both vendor and purchaser ; 
and, secondly, the persons who assumed to act as directors were never 
regularly appointed, and the agreement has received no subsequent 
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ratification by the company. Lastly, the agreement was never carried into ^^ ^^ 

effect, and the evidence shows that the shares were not in point of fact Downs Bbewebt, 
issued under the agreement. He cited Chadwick Hely, pp. 77-8, In Ldoted. 
re Eddystons Marine Insurance Co. (1893, 8 Ch. 9), In re Kharasklunna 
Sifndicate (1897, 2 Ch. 451). 

C.A.V. 28th August. <Jriffiih CJ. 

Gbiffith C.J. : Li this case, as well as in the other cases standing 
for judgment, relating to the affairs of this company, I have had the 
advantage of the oral cross-examination of witnesses in Court, and I have 
been able to come to definite conclusions as to all the material facts. 

The company was registered on 18th May, 1897, the promoters 
being G. B. Nicol, A. H. Bedwood, and H. de Stokar. 

The main object of the company was the establishment of a brewery 
at Toowoomba. 6. B. Nicol was a practical brewer. He was also the 
principal promoter, and, in the view which I take of the evidence, was 
the ruling spirit in all the transactions to which I shall have to refer, 
Bedwood and de Stokar having acted entirely under his direction, and 
practically at his dictation. 

The Articles of Association provided that there should be two 
directors. No directors were, however, formally appointed during the . 
period to which it is necessary to refer, but Nicol, Bedwood, and 
dfi Stokar acted as directors. 

At the commencement of the winding-up Nicol was the registered 
holder of 1125 shares in the company, in respect of which the liquidator 
claims to have him settled on the list of contributories as the holder of 
unpaid shares. Nicol, on the other hand, alleges that the shares are 
follj paid, as having been issued to him under an agreement duly filed 
with the Begistrar of Joint Stock Companies, as required by s. 28 of 
Tk Companies Act Amendment Act of 1889, as fully paid-up shares. 

This document, which was filed 5th Jime, 1897, bears date the 24th 
of May, and purports to be an agreement between '' A. H. Bedwood, 
vendor" of the one part and the company of the other part. It con- 
tains four clauses. By clause 1 it was stipulated that Bedwood should 
sell and the company should purchase for the sum of £15,000 '' all the 
property and improvements about to be erected " situated at Toowoomba 
and known as " brewery site." 

By the second clause it was provided that the said sum of £15,000 
should be paid and satisfied by the allotment to the vendor of 15,000 
fully paid-up shares in the company of the nominal value of £1 per 
share. The third clause is as follows : — '' The vendor, in consideration 
of such purchase to forthwith erect on the premises such improvements 
as have been mutually agreed." The fourth clause provided that the 
purchase should be completed on or before the 20th of June, 1897, 
'*when possession of the property shall be given, provided that the 
company shall duly allot the said fully paid-up shares." 
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In re This document was signed by Redwood and sealed with the com- 

The Dablino ° ^ 

Downs Bkewebt, pany's seal, the signatures of Redwood and de Stokar being affixed as 

L miTB D. directors. At this time no definite agreement had been entered into between 
Griffith O.J. the company and Redwood, or, indeed, between any persons, for the 
erection of a brewery of any particular quality or capacity. The whole 
matter was in the stage of discussion, the actual intention of the 
promoters being that a brewery should be erected on a piece of land at 
Toowoomba at a cost considerably less than £15,000. It was not con- 
templated that any of the promoters should find any cash for the 
purpose of erecting and fitting up the brewery, but it was hoped that 
the public would buy a sufficient number of the 15,000 shares at par 
to provide the necessary funds for the erection and equipment of the 
works, and it was intended that the remaining shares, which it might 
not be necessary to dispose of for that purpose, should be divided 
amongst the promoters by way of bonus. The exact proportion of 
distribution was not settled, but Nicol was to get more than Redwood, 
and Redwood more than de Stokar. 

Shortly afterwards the promoters came to the conclusion that it 
would be advisable to provide a smaller brewery and plant than that 
originally contemplated. Their is no evidence to show either what was 
originally contemplated, or what was the nature of the change. But it 
is admitted that the words '' such improvements as have beenmntaally 
agreed *' in clause 2 of the agreement of 24th May do not refer to any 
agreement in writing. 

As already stated, it was not intended that Redwood should, and he 
did not in fact, find any money out of his own pocket for the purposes 
of the company. What was actually done was as follows : — On 29th 
May Nicol, Redwood, and de Stoker met at Nicol's house, and pro- 
ceeded to make out share certificates in the names of Nicol, Redwood, 
de Stokar, and Mrs. Nicol, for a large number of shares. No proper 
records of the company's proceedings having been kept, it is difficult to 
ascertain how many certificates were made out on this occasion, bat it 
appears from the butts of the certificates whidi have been preserved 
that certificates for 600 shares were then made out in the name of 
Nicol, for 2,400 in the name of Redwood, for 500 in the name of 
de Stokar, and for 1,900 in the name of Mrs. Nicol. The certificates 
for the shares issued in the name of Mrs. Nicol appear to have been 
retained by Nicol. With respect to the others it was arranged that 
each of the three promoters should endeavour to dispose of a sufficient 
number of the shares at par, and that the proceeds should be applied in 
paying the cost of erecting and fitting up the brewery. 

On 19th July, a tender for the erection of the brewery, addressed to 
a firm of architects, was accepted, the acceptance being written across 
it thus, " Accepted on behalf of the company, D.D. Brewery, Ltd., A. 
H. Redwood, directors,'* The contract price was £2,500, X2,200 
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)Ie in cash, and £800 in shares. Redwood says, and I believe „ ^^ re 
... Thb Dabumo 

him, that the contract was in fact made by him on behalf of the Downs Brkwsbt, 

company, and that the actual form of acceptance was adopted by him LnnrBD. 

because Nicol told him it was the proper form to adopt. Griffith O.J. 

A considerable number of shares was sold by the promoters, and 
realised over £2,000. The proceeds of the shares not sold by Nicol 
himself were, with trifling exceptions, paid to him by Redwood and 
de Stokar, and paid into his private banking account. Out of the funds 
so provided he made various disbursements for the purpose of paying 
for the brewery and the plant. By October the amount so raised by 
the sale of shares was exhausted, and was quite insufficient to complete 
the brewery. The rest of the cost, probably between £8,000 and 
MjOOO, was provided by means of an overdraft obtained by the com- 
pany from the Bank of Australasia at Toowoomba. About the same 
time, and before the end of 1897, further shares were issued in the 
names of Nicol, Redwood, de Stokar, and Mrs. Nicol, making in all, 
with those issued on 29th May, 11,000, 800 of which are said to have 
been afterwards cancelled. None of these shares were paid for in cash, 
except as appears from the facts above stated. It does not clearly 
appear when the promoters came to the determination to limit the issue 
of shares under the agreement of 21th May, 1897, to 11,000 instead of 
15,000, but it appears that they must have done so at some time before 
the end of the year. 

The company began brewing operations about the end of the year 
1897. No books of the company, except the butts of share certificates, 
are produced of an earlier date than 1st January, 1898. Up to that 
time the records of the company, if any, had been kept by Nicol, who 
had, indeed, as already stated, the whole control of the transactions. 

On 1st January, 1898, a set of books was opened, the initial entries 
being made by the secretary from Nicol's dictation. Redwood asserts 
that there were earlier books, but Nicol denies this, and says that the 
entries in the books opened in January were made from loose 
memoranda in his possession. In these books the company's ** Capital 
account" is opened with an item of £10,700 "By amount per register," 
bat without any particulars. This amount appears to represent the 
nominal value of the 11,000 shares already mentioned, less the 800 to 
be given to the contractor in part payment, but which are said to have 
been afterwards cancelled. 

Another account, headed "Brewery," was opened under date 1st 
January, 1898, with an item " To property, buildings, plant, rolling 
stock, and sundry utensils, £10,046." 

Nicol says that he has always taken up the position that the expendi- 
ture on building and fitting out the brewery was not made on the 
company's account, but on account of Redwood, and that, as the 
11,000 shares were the agreed price to be paid for this work under the 
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In re agreement of 24tb May, the value of the buildings and plant to the 

The Darlino 5 , . 

Downs Brewbby, company might properly be taken at about £11,000, and that it was not 

L iMiTK D, necessary to give any further particulars. Eflforts appear to have been 

Griffith O.J. made by shareholders from time to time to obtain particulars of the 

alleged expenditure, but without success. 

Bedwood, on the other hand, says that the agreement of 24th May 
was not carried out, that he did not provide the brewery and plant for 
the company, that the company itself built the brewery, and that the 
shares which he disposed of were the company's shares, and that he 
accounted for the proceeds of them to Nicol as representing the com- 
pany. I accept his version of the facts as the correct one. 

Upon the sale of shares to purchasers the course of practice appears 
to have been not to execute a transfer from the nominal vendor to the 
purchaser, but to cancel the original certificates issued in the name of 
the promoter, and issue fresh certificates in the name of the 
purchaser. I have already held, in Jane Primrose's case, that under 
these circumstances the purchasers are to be deemed holders of follj 
paid-up shares, whatever may be the position of the original 
holders of the untransferred shares, whether before or after the so* 
called cancellation. 

The question for decision in this case is whether the 1,125 shares 
still registered in Nicol's name, and which are part of the 11,000 shares 
issued under the circumstances above stated, are to be deemed to he 
fully paid-up. 

Section 28 of the Act of 1889 provides that every share in a company 
shall be taken to have been issued and to be held subject to the payment 
of the whole amount thereof in cash, unless the same shall have been 
otherwise determined by a contract duly made in writing and filed with 
the Registrar of Joint Stock Companies at or before the issue of the 
shares. 

The liquidator contends that the contract of 24th May is not a con- 
tract within the meaning of this section. I am of opinion that a docu- 
ment which provides for the issue of shares on terms other than 
payment in full in cash, and does not set out the consideration for the 
issue is not a contract in writing {In re Kharaskhoma Syndicate^ 1897 
2 Ch. 451). If the consideration were stated by reference to some other 
document, as in the case just cited, a question would arise which has 
been discussed in later cases {In re S. Frost d Co.^ 1898, 2 Ch. 556 ; 
1899, W.N. 88 ; Markhamand Darter's Case, 1899, 1 Ch. 414), as to the 
degree of particularity with which the consideration must be stated. 
But in the present case it is admitted that the reference imported by 
the words '' as agreed " is not to any written agreement. It is mani- 
fest, indeed, that at that time there was no definite and distinct agreement, 
even verbal, on the subject. Clearly no action could have been brought 
by the company against Bedwood for non«performanoe of the agree- 
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ment, although it was apparently contemplated that all the 15,000 m_/S^* 
shares should he issued to him before 80th June. I am, therefore, of Downb Bbewebt. 
opinion that the document of 24th May is not a valid contract within I^nnraD. 
8. 28. Griffith C.J. 

I am further of opinion that the 11,000 shares were not in fact issued 
with any bond fide intention to carry out the agreement of 24th May. 
The so-called agreement was departed from as soon as made. If any 
agreement between the company and the promoters can be inferred 
from the acts of the latter, who were also the sole acting directors of 
the company and kept no records of their proceedings, it would, I 
think, be to the effect that the directors should raise funds for the 
company as far as possible by the sale of its shares, and as to any 
deficiency by borrowing in the company's name, and that for their 
services in setting the company afloat as a going concern they should 
receive such a number of paid-up shares as they in their moderation 
might be good enough to accept, not exceeding, inclusive of shares 
sold, 11,000. The extent of 'the reduction in the total issue of fully 
paid-up shares from 15,000 to 11,000 may very probably have some 
relation to the amount of the deficiency in cash which it was found 
necessary to raise by way of loan. But on this point it is impossible 
to arrive at any definite conclusion. 

Being, therefore, of opinion that the shares in question were not in 
fact issued under the document of 24th May, and that, if they were so 
issued, they would still be liable to the payment of the whole amount 
in cash, I think that Nicol must be settled on the list of contributories 
for the 1,125 shares. 

In the view which I take it is not necessary to inquire whether these 
particular shares were issued on 29th May — t.^., before the filing of the 
so-called agreement, or afterwards. 

Nicol must pay the liquidators costs, so far as they relate to 
his case. 

Helsne Nicol's Case. 

28th July. 

Mrs. Heline Nicol was put on the list by the liquidator as a con- 
tributory in respect of 2100 shares, which it was admitted formed part 
of the 11,000 issued under the circumstances set out in O. B. Nicol's 
case. Mrs. Nicol resisted the settlement of her name on the list, and 
called evidence, the material parts of which appear in the judgment 
of the learned judge. 

Shand (Stumm with him), for the alleged contributory, submitted 
that it must be shown that either the contributory or some person 
duly authorised by her had applied for shares for her, and that there 
was here ;ao evidence of any such application. He cited In re Scottish 
Petroleum Co. (28 Gh.D. 418). 
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In re Macgregor (iot the liquidator) contra. He cited In re London and 

Downs Bbewebt, Bombay Co. (18 Ch.D. 681). 

LnOTKD. (jj^y 

Griffith C. J. 28th August. 

Obiffith C.J. : At the commencement of the winding up, Mrs. Niool 
was the registered holder of 2100 shares in the company, forming part 
of the 11,000 shares issued as fully paid under the circumstances stated 
in my judgment in G. B. Nicol's case. 

The shares were, beyond doubt, issued in her name by arrangement 
between her husband (6. B. Nicol) and Redwood and de Stokar, the 
other promoters of the company. I have, in my judgment just men- 
tioned, given my reasons for holding that the 11,000 shares issued to 
or by direction of the promoters cannot be deemed fully paid up unless 
actually paid up in cash. 

Mrs. Nicol, however, claims that she is not the holder of the shares, 
on the ground that she never agreed to take shares in the company, 
and knew nothing of the issue of the shares to her. It is said that she 
never applied for shares and never received notice of allotment. This 
is true, in the sense that there is no evidence of any application in 
writing or notice of allotment in writing. The test of membership, 
however, is not the existence of an application followed by notice of 
allotment, but the fact of an agreement to become a member of the 
company. Whether such an agreement was made or not is, in each 
case, a question of fact. The evidence of such an agreement is in 
many cases an application in writing, followed hj a notice of allot- 
ment, but that is only one of the many modes of proof. The agree- 
ment may be proved in any other way by sufficient evidence. 
. I have already remarked that I have had the opportunity of heating 
the witnesses cross-examined in court. Mrs. Nicol relies for exemp- 
tion from liability upon her denial of all knowledge of the issue of the 
shares to her. Apart from her evidence, it was proved to my satisfac* 
tion that she was present, not constantly, but during a considerable 
part of the meeting between her husband. Redwood, and de Stokar on 
29th May, when 1900 shares were issued in her name, and was aware 
of what was being done at that meeting ; that she was fully cognizant 
of the negotiations and discussions attendant upon the formation of 
the company, and of the manner in which it was proposed to raise the 
necessary funds ; and also of the progress that was being made in the 
sale of shares from time to time. The establishment of the company 
involved a change of residence oi^ her part from Brisbane to Too- 
woomba, and the relinquishment for a time of her husband's position 
in the West End Brewery Company at Brisbane. Seven different cer- 
tificates for shares were produced, having a form of transfer printed on 
the back, and bearing her signature as transferror. It appeared, 
further, that at all the meetings of the company at which a vote was 
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taken G. B. Nicol produced a proxy form from her in his favour. In re 

The proxy was not produced in evidence, hut it may he assumed to Dowkb Brbwbbt, 
have been in the form prescribed by Article 61 of Table A, which Limk«d. 
applies to this company, and which requires the number of votes to Griffith O.J. 
which the member is entitled to be specified. To all this evidence she says 
that she did not know that the documents she was signing were trans- 
fers or proxies, and that she habitually signed anything put before her 
fay her husband. She was twice cross-examined before me, and showed 
herself to be a person of considerable education and intelligence. 
Having regard to her demeanour in the box, and the manner in which 
she answered the questions put to her in cross-examination, I am quite 
anable to accept her disclaimer of intelligence and of knowledge of 
what she was doing when she signed the transfers or proxies. I am 
satisfied that she was aware from the first, not only of the fact that 
her husband was procuring shares to be issued in her own name as his 
nominee, but also of the terms on which the shares were to be issued, 
and that she knowingly acted as owner of the shares, when issued to 
her, by signing the proxies and transfers. I, therefore, find that her 
husband had full authority, both original and by ratification, if that 
were necessary, to act as her agent in the matter of acquiring shares 
in the company. She would, therefore, be bound by his knowledge of 
the facts relating to the issue of the shares even if she had not had 
independent knowledge of those facts, which I think she had. 

She must, consequently, be settled on the list for the 2100 shares 
now standing in her name, and must pay the liquidator's costs so far 
as they relate to her case. 

John Nicol's Case. 

27th July. 

John Nicol appeared upon the liquidator's list as a contributory in 
respect of 50 shares, forming part of the 11,000 shares already referred to. 

All the facts appear in the judgment. 

Fletcher (solicitor), for the alleged contributory, submitted that the 
alleged contributory was entitled to rely on the representation of G. B. 
Nicol as estopping the company from denying the shares to be fully 
paid up. 

Macgregor, for the liquidator, contra. He referred to Blyth^a Case 
(4 Ch.D. 140). 

C.A.V. 

28th August. 

Griffith C.J. : John Nicol was engaged by G. B. Nicol, promoter 
and director of the company, as assistant brewer. He had been in 
permanent employment in Brisbane, which, at the latter's request, he 
agreed to leave in order to enter the company's service. One of the 
inducements offered to do so was a promise by G. B. Nicol that he 
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In re ehould have 60 paid-up shares in the company. He accordingly left 

ThK DaBUNO sr r s: y 

Downs Brewsbt, l^is fonner employment, and entered that of the company. 

^^' "'"' °* Some time afterwards G. B. Nicol handed him a certificate for 60 

Griffith 0. J. fully paid-up shares in his own (John Nicol's) name. He paid nothing 
for the shares. The promise was made before the formation of the 
company. 

It is clear that J. Nicol never made any agreement with the companj 
to take contributing shares. The only agreement that he made was 
that 50 fully paid shares should be given to him. He says that when 
he received the certificate he believed that the shares had been paid for 
by O. B. Nicol ; and I accept this statement. 

This is not, therefore, the case of a man applying for shares in a 
company and accepting an allotment of them under the impression 
that it created no liability, nor the case of a man accepting an allot- 
ment of shares alleged to be fully paid, knowing that they were not 
paid in fact. 

There was nothing, so far as the evidence goes, to lead J. Nicol to 
doubt that G. B. Nicol had, in pursuance of his promise, procured the 
50 shares to be fuUy paid, either in cash or some other lawful manner, 
and to be issued by the company in his name. 

In the case of Bloomenthal v. Ford (1897 A.C., 156), it was held that 
a man who had lent money to a joint stock company on the terms that 
he should have as collateral security certain fully paid up shares in the 
company, and had accordingly received certificates for the shares in his 
own name representing them to be fully paid up, was entitled to relj 
upon that representation by way of estoppel. I cannot distinguish the 
present case from that just cited. I think, therefore, that J. Nicol 
must be struck off the list. 

He will be allowed his costs out of the assets, payable pari passu, as 
in the other oases. 

Redwood's Case. 

28th July. 
Bedwood was placed on the list of contributories for 1951 of the 
original 11,000 shares referred to in O. B. Nicol's case. 
AU the facts appear in the judgment. 
Shand and 8tumm for the alleged contributory. 
Macgregor for the liquidator. 
C.A.V. 

28th August. 
Gbiffith C.J. : At the commencement of the winding up Bedwood 
still remained the registered holder of 1951 of the 11,000 shares 
referred to in my judgment in G. B. Nicol's case. 

In October, 1897, he gave the company a P.N. for £500, which was 
lodged with the company's bankers with certificates for 500 aharesi 
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which were part of the 11,000. He afterwards paid £100 in cash in J>» re 

respect of the P.N., and gave a fresh P.N. for the balance, which is Downs Brewebt. 
still unpaid. The £100 was treated as payment for 100 shares, and Limitkd. 
went to the company's credit. The other 400 shares are still held by Griffith O.J. 
the bank with the P.N. for £400 on which Redwood is liable. 

Under these circnmstances Redwood must be settled on the list for 
1851 shares. Bat, as I pointed out in Primrose's case, he will not be 
required to pay twice over the £400 payable in respect of the shares 
the certificates for which are held by the bank. If he pays the P.N. 
the payment will enure in discharge of his liability on the shares, and 
any payment of calls by him on account of these shares would enure 
for the benefit of the bank and in part discharge of the P.N. 

He must pay the liquidator's costs so far as they relate to his case. 

De Stokab's Case* 

28th July. 

De Stoker, who was, at the date of the winding up, the holder of 
400 shares, and was settled on the list by the liquidator for that number 
of shares. 

All the facts appear in the judgment. 

Shand and Stumm for the alleged contributory. 

Macgregor for the liquidator. 

C.A.V. 

28th August. 

Gbiffith C.J. : At the commencement of the winding -up, de Stokar 
was the holder of 400 shares, 260 of which were part of the original 
issue referred to in my judgment in G. B. Nicol's case. 

The other 160 were issued in October, 1897, and were at once lodged 
with the company's bankers with a P.N. for £150, made by him in 
favour of the company. No payment has been made in respect of any 
of the shares. 

De Stokar must therefore be settled on the list for 400 shares, but 
the observations made in Redwood's case with respect to the payment 
of the P.N. given by Redwood under similar circumstances are equally 
applicable to this case. 

De Stokar must pay the liquidator's costs so far as they apply to his 



Rosseb's Case. 

28th July. 
Bosser was put on the list in respect of 60 shares. 
All the facts appear in the judgment. 
Shand and Stumm for the alleged contributor. 
Macgregor for the liquidator. 
C.A,V. 
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^ ^y^ 28th August. 

The DABLOfo /n, ^ -. . 

Downs Bbewert, (triffith C.J. : RoBser agreed with Redwood to take 250 shares m 

L mrrg p. ^j^^ company on condition that the company should give him 75 others 

Griffith C.J. free of payment. As a matter of fact 300 shares were issued to him, 

forming part of the 11,000 shares referred to in my judgment in G. B. 

Nicol's case. He paid for 250 of them in full, but he paid nothing in 

respect of the other 50. 

I am of opinion that no question of estoppel arises in this case, and 

that Rosser must be settled on the list for 50 shares. 

He must pay the liquidator's costs so far as they relate to his case. 

Botle'b Case. 
JoNss' Case. 
Phcebe Jones' Case. 
Poweb's Case. 
Sinclair's Case. 

26th July. 
Boyle, B. Jones, Mrs. Phoebe Jones, Power, and Sinclair, were settled 
on the list of contributories in respect of shares forming part of the 
original issue of 11,000 mentioned in G. B. Nicol's case. 

The facts in each of the cases were practically the same, and 
appear in the judgment of the learned Chief Justice dealing with 
all the cases. 

Shand and Stumm, for the alleged contributories submitted that the 
company were estopped from alleging liability in respect of these 
shares which had been received and accepted by the alleged contrihu- 
tories on the faith of a representation of the company that they were 
fully paid up. They referred to BloomentJud v. Ford (1897, A.C. 156), 
Burkinshaw v. Nicolls (3 App. Cas. 1004), In re Hall d Co. (37 Ch.D. 
712). 

Macgregorf for the liquidator, contra. He cited In re Vtdean Irvn 
Works (1885, W.N. 120), In re South London FUhmarktt Co. (39 
Ch.D. 824). 
Griffith C.J. referred to Markham and Darter's Case (1899, 1 Ch. 414) 
C.A.V. 

28th August 
Griffith C.J. : The facts in these cases are not distinguishable in 
any material point, and they may therefore be dealt with together. 

About the end of 1898 G. B. Nicol asked the several parties to accept 
transfers of shares in the company into their own names, and to hold 
them for his benefit, the reason alleged being that he desired to increase 
his voting power at meetings of the company. As, however, eveiy 
share carried one vote, this reason was apparently not the true one. 
In each case the parties agreed to his request, and executed as 
transferees transfers accepting the shares which he desired them to 
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hold. The transfers were indorsed on the certificates. The certificates ^^ ^« 

so indorsed were left in his possession, and sent by him to the downs Bbbwkry. 
company's oflSce for registration, and a few days later fresh certificates L mitm ). 
in the name of the transferees were produced to them by him. He Griffith C. J. 
then obtained their signatures to blank transfers of the shares, and 
retained the certificates. Some of the shares transferred were in the 
name of Bedwood, some in the name of Nicol, and some in the name 
of Mrs. Nicol. In each case the certificates, on the back of which the 
transferees signed their names at the foot of the form of transfer, 
represented the shares as fully paid, and I am satisfied that they 
all, when they accepted the shares, acted on the faith of that repre- 
sentation. 

All the shares in question form part of the 11,000 shares 
issued to the promoters under the circumstances stated in my 
judgment in O. B. Nicol's case, and which, for the reasons then 
given, were, in my opinion, unpaid shares in the hands of these 
holders. 

It is not disputed that the parties now litigant are members of the 
company in respect of these shares, but they contend that the company 
is estopped from alleging as against them that the shares are not fully 
paid. The case of Burkinshaw v. NicoUs (8 App. Gas. 1004) established, 
that a person who bond fide and for valuable consideration becomes a 
transferee of shares which are represented by the company to be fully 
paid cannot be held liable as a contributory, although the shares are 
not in fact or lawfully paid. Some observations of the learned Lords 
in that case appear to have given rise to the notion that the equitable 
doctrine protecting a bond fide purchaser for value without notice 
governed the question of liability in such cases. But in Bloomenthaly. 
Ford (1897 A.C. 156, 166), it was pointed out that the real question is 
not a question of notice in the equitable sense, but of estoppel — whether 
the company and the liquidator representing it in the winding up are 
estopped from alleging the truth. The estoppel in such a case is not 
an estoppel by deed, for it is clear that if a share certificate, repre- 
senting shares to be fully paid up which in fact or law are not fully 
paid, is issued to a member who is aware of the actual facts as to 
payment, the company are not estopped from alleging the truth, 
although the member might have been under the impression that he 
incurred no liability in respect of the shares. The estoppel is of the 
kind called estoppel in pais or by conduct. The rule as to such estoppel 
is generally stated in the words of Parke B., in the case of Freeman v. 
Cook (8 Ex. 154) : '' When one by his words or conduct wilfully causes 
another to believe in the existence of a certain state of things, and 
induces him to act upon that belief or to alter his own previous position, 
the former is precluded from averring against the latter a different 
state of things as existing at the same time.** A knowledge of the 
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In re actual truth by the person to whom the untrue representation is made 

The Darling ^f t r 

Downs Brewery, obviously excludes the application of the doctrine. 

L imite d. rpj^^ present cases differ in two respects from all those to which my 

Griffith O.J. attention has been called, and in which" it has been held that a company 
is estopped from denying that shares were fully paid up : (1) The 
parties gave no consideration for the shares, but merely agreed to act 
as dummies for the real owner, who was aware of the actual facts ; (2) 
the real owner, who knew the facts, acted as their agent for the 
purpose of procuring the registration of the transfers aiid enabling them 
to become members of the company. If the equitable doctrine of 
notice governed the case, it is clear that they could not claim to be 
bond fide purchasers for value without notice {Dryden v. Frost, 8 M. & 
C, 670). And if the doctrine that the knowledge of an agent is to be 
imputed to his principal is applicable, they are equally unprotected. 

With respect to the first point it is clear that, although no considera- 
tion was given by the parties, they were induced by the representation 
that the shares were fully paid to alter their previous position, and to 
accept a new position, in which, if the representation were not trae, 
they would incur a serious liability. I think that under these circum- 
stances the company is estopped from alleging the truth against them, 
unless Nicol's knowledge is to be imputed to them. On this point I 
have had more difficulty, for it is clear that the parties employed him 
as their agent to procure their registration as members of the company 
in respect of *these shares, and that he, while performing that duty for 
hem, was aware of the facts which showed that in point of law these 
shares were unpaid. There is no doubt, indeed, that from one point of 
view Nicol may be considered as identified with each of his transferees. 
In Burkinshaw v. Nicols fubi supra/ a person who became the holder 
of shares as trustee for another was held entitled to the benefit of the 
representations made by the company to the person for whose benefit 
he held them. If the converse proposition were true, and a trustee 
were bound by the knowledge of his cestui que trust, the present parties 
would not be able to rely upon the estoppel. But I think that, 
although a trustee is bound by the knowledge of his cestui que trust so 
far as he stands for the latter, he is not bound by it so as to impose 
any liability upon himself, or disentitle him to any protection which he 
could claim in the absence of the facts known to his cestui que trust and 
not to him. And, on the whole, I do not think that the mere fact that 
an intending acquirer of paid-up shares in a company employs as his 
agent to procure the registration of the transfer a person who knows 
that the shares are not paid up is sufficient to justify me in imputmg 
to the principal the knowledge of the agent. 

I think, therefore, that as against these parties the company is 
estopped from denying that the shares are fully paid. They must, 
therefore, be struck off the list of contributories. 
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They and B. J. Leeper, for whom with them Mr. Shand and Mr. In re 

Stmnm appeared, will have one set of costs out of the assets of the Downb Brewery, 
company, payable pari pMsu with any other costs ordered to be paid Limited. 
oat of the assets. Griffith C.J. 

Solicitors for John Nicol : Morris d Fletcher. 

Solicitor for other contributories : R,. J. Leeper. 

Solicitor for the liquidator : T. 0' Sullivan, 



THE DARLING DOWNS BREWERY LIMITED (Q. B. 

NICOL'S CLAIM). 

1899. 
Proctiee — Company — lAquidation — Claim by creditor — Reference to 17th July, 

Registrar to take accounts and inquiries. Griffith C J 

Where a promoter and director of a company claimed to be paid for Beryices 
rendered and goods supplied, and he had failed on an appeal from the 
liquidator of the company to a Judge to establish his claim by satisfactory 
evidence, the CSourt allowed, upon the election of the claimant within seven 
days, a reterenee to the Begistrar for an account and inquiry of his receipts 
and disbursements in respect of the subject matter of his claim, and failing an 
election by him of such reference within the time prescribed, rejected the 
claim with costs. 

Motion on behalf of 6. B. Nicol to admit his claim as a director of 
the Darling Downs Brewery Company, Limited, in liquidation. 

All the facts appear in the judgment of the learned Chief Justice. 

Stumm for the claimant. 

Macyregor for the liquidator. 

C.A.V. 

28th August. 

Gmffith C.J. : G. B. Nicol, the principal promoter and de facto Griffith C.J. 
director of the company, claims by his amended claim to be a creditor 
of the company for an amount which, when the addition of the figures 
is corrected, amounts to £407 2s. lid., made up as follows: — £125 
for services rendered in devising and supervising the erection of the 
company's brewery ; two items of £85 and £125 for time and labour 
and services rendered as a brewer from October, 1897, to March, 
1898, and £162 7s. lid. for money paid for goods and plant purchased 
for the company, credit being given for £85 5s., admitted to have 
been received from the company after 1st January, 1898. 
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I have, in my judgment on the application to settle Nicol on the 
list of contributories (supra), stated the facts attendant upon the 
formation of the company, the erection of the brewery, and the open- 
ing of the company's books. When the ledger was opened on 1st 
January, 1898, the secretary, at Nicol's dictation, credited him as 
against the company with the amounts following : — Building accoont, 
£126 ; salaries account, £85 ; brewers' working plant account, X150 ; 
brewers' sundries account, £250. Total, £511. Credits amoimting 
to £85 5s. were afterwards entered in the same account under dates 
extending from 2nd February to 80th May, 1898. 

Nicol's original claim followed this entry in the ledger, but he now 
departs from it, and divides his total claim as above stated, giving also 
particulars of his claim for £162 7s. lid. On cross-examination be 
was unable or unwilling to give any particulars as to the manner in 
which the original entries in the company's ledger of £150 and <£250 
were arrived at. The only inference I was able to draw from his 
evidence was that they were arbitrary sums which it seemed to him 
convenient to put down to cover any expenditure incurred by him on 
account of the company which he did not think fit to treat as part of 
the plant supplied in consideration of the allotment of 11,000 shares 
referred to in the judgment already mentioned. 

With' regard to the amended claim, I have no difficulty with regard 
to the first three items. The journal contains, under the same date of 
January, 1898, a credit entry crediting G. B. Nicol with £126, 
described by an explanatory memorandum, in brackets, as foUows :— 
'' Initial expense, removing Brisbane to Toowoomba." Nicol says that 
this memorandum was not made by his authority, and is erroneous. 1 
am disposed to think it is not erroneous. The books were opened and 
kept under his supervision, and it is not likely that such an error 
would have been made without his knowledge or detection. 

He now claims £125, instead of £126, for services rendered in con- 
nection with the preparation of plans for the company's works ann 
supervision of their erection, including travelling expenses. There is 
evidence that before the winding up he made a similar claim upon the 
architects, which was repudiated by them. There is no evidence of 
any express agreement by the company to pay Nicol any remunera- 
tion for the alleged services, and I have no doubt that no express 
agreement was made. It is obviously impossible to hold that any such 
agreement arises by implication of law in favour of a director of a 
company. I have no information to enable me to come to a conclu- 
sion as to the amount, if any, which he could reasonably claim for 
travelling expenses. The item must therefore be disallowed. 

With respect to the claim for services as brewer, I find as a fact that 
there was no express agreement made by the company for the pay- 
ment to him of any salary. He never drew any money from the com- 
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panj as for salary, and nothing was credited to him on that account 
after the original entry of 1st January. The other promoters and 
directors had no idea that he claimed any salary. Under these circum- 
stances, and having regard to his fiduciary position as a director and 
practical dictator of the company's affairs, I am of opinion that no 
ajjreement by the company to pay him salary can be implied. I there- 
fore disallow these items also. 

With respect to the remainder of the claim, strenuous efforts were 
made by the liquidator's counsel to ascertain the actual facts from 
Nicol. Whether he knows more than he thought fit to disclose, or 
whether he does not, the truth still remains in obscurity, so far as the 
Court is concerned. It is certain that Nicol received from Redwood 
and de Stokar, as the proceeds of shares sold by them, and from other 
persons as the proceeds of shares sold by himself, considerable sums 
of money, amounting to over £2000. He also disbursed considerable 
sums of money on account of the company's buildings and plant, 
which, he says, amounted to a large sum, and says that all the funds 
received from the sale of shares were exhausted in October, 1897. He 
has not, however, after ample opportunity to do so, given satisfactory 
particulars of the disbursements which exhausted the fund. As 
already stated, he thought fit on 1st January, 1898, to treat £400 of 
his alleged expenditure as not made in respect of matters to which the 
proceeds of shares were properly attributable. He now limits the sum 
alleged to have been so expended to £162 7s. lid. Vouchers were 
produced showing that the greater part of this sum was actually spent 
but there is no satisfactory evidence that it was not covered by the 
fnnds provided by the sale of shares. I adjourned the case for the 
production by Nicol of a complete statement of the funds received by 
him from the sale of shares, and of his expenditure on account of the 
company's property, irrespective of the £162 7s. lid. The statement 
which he produced of the expenditure was incomplete and incorrect. 
One item of £11 18s. lOd. is included both in this statement and in the 
particulars of the £162 7s. lid. Another item of £11 15s. lOd. 
appears in both accounts at about the same time, and on the endence 
it is quite likely that the two sums are the same. The only conclusion 
that I am able to arrive at on the subject, with such information as 
the claimant has been able or willing to supply, is that he has not 
satisfactorily accounted for the money received by him for the purchase 
of shares ; that his division of his expenditure into items to be charged 
against these receipts, and items to be charged to the company inde- 
pendently of them, is purely arbitrary on his part, and does not proceed 
upon any principle capable of apprehension ; and that it is quite uncer- 
tain whether he has or has not expended on behalf of the company 
more money than he admits having received — under circumstances 
which I have held to show a receipt — ^for them. I warned him 
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several times daring the progress of his evidence that his reticence 
might be prejudicial to him, as the burden lay upon him to establish 
his claim by satisfactory proof. Upon the evidence before me I cannot 
say that he is entitled to anything. He may, however, if he elects to 
do so within seven days, have a reference to the Registrar to take an 
account of all the moneys received by him from Redwood, de Stokar, 
or any other person for or in respect of the sale of shares in the com- 
pany from its registration to 81st December, 1897, including the proceeds 
of the promissory notes discounted, and of all moneys expended by him 
during the same period for or in respect of any property purchased by 
him for the company or supplied by him to the Company, and which 
forthwith became assets of the company. If he does not elect to take 
this inquiry (which will be taken in the ordinary way and upon 
ordinary proofs by voucher), the claim will be rejected with costs. If 
he does, further consideration of the claim will be reserved. 

Solicitor for claimant : R. J. Leeper. 

Solicitor for liquidator: T. 0' Sullivan, 



[Full Court.] 

1899. 

29th and 30th 

Augutt. 

Griffith C.J. 
Cooper J. 
Real J. 



R. V. YALDWYN (W. E. Baker, Relator). 

Liceminy Act of 1885 (49 TiV., No, 18) ss, 32 y 33 — License — Home ami 
appurtenances — Right of licensee to sell liquor — License issued in 
respect of whole land — Second bar. 

The •* premises " in respect of which a license to sell fermented and spiritoous 
liquors under The Licensing Act oj 18S5 is granted, are not confined to the 
particular building, but may include land actually used in connection with 
the building at the date of the license. A licensee is not therefore restricted to 
the sale of liquor in buildings existing upon the licensed premises at the time 
of the granting of the license. 

Where a licensing bench had granted a permit for a second bar, and there was some 
evidence that the locus in quo of such bar had been used in connection with 
the licensed premises at the time of the grant of the first license, held that the 
order of the justices could not be disturbed. 

Motion on behalf of W. E. Baker to make absolute an order ni^i 
calling on the licensing justices of South Brisbane, and J. D. 
O'Connor, the licensee of Graham's Hotel, South Brisbane, to show 
cause why a writ of certiorari should not issue to bring up and quash 
the records relating to a permit granted by the said justices for the 
keeping of a second bar. 

O'Connor, the licensee of Graham's Hotel in Stanley Street, South 
Brisbane, applied to the licensing authority for leave to open a second 
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bar fronting Orey Street, and connected with the Stanley Street 
frontage of the premises by a passage nearly 170 feet long. The 
relator, W. E. Baker, a ratepayer, opposed the application on the hear- 
ing before the justices. Evidence was given that when the license 
was originally granted for Graham's Hotel, the site of the building in 
which the second bar was sought to be set up formed part of the appur- 
tenances of, and was used in connection with that hotel. The licensing 
authority granted the permit, and the relator (W. E. Baker) applied 
for and obtained an order nisi for a writ of certiorari to bring up the 
proceedings upon the grounds (1) that the second bar was not m or 
upon the licensed premises, and that, therefore, the licensing justices 
had no jurisdiction to grant the permit ; and (2) that the decision of 
the justices was not supported by the evidence. 

Shandf for the appellant, moved the rule absolute. 

Lukin, for the respondent O'Connor, showed cause. The second 
bar was situated on a part of the licensed premises — i.e,, on part 
of the land used in connection with the hotel when the first 
license was granted therefor — and the license is granted in respect of 
premises, not of any particular building. The question whether any 
particular spot is part of the licensed premises is a question of fact, 
and the Court will not disturb the finding of the justices, as they had 
evidence before them to support that finding. He cited Andersmi v. 
Burrowes (4 N.S. W.W.N. 49), Stringer v. Jtuttices of Huddersfield 
(40 J.P. 22), Richards v. Swansea Iniproi^ement and Tramways Cmnpany 
(9 Ch.D. 426), R. v. Justices of Hampshire (44 J.P. 72), Mahon v. 
Gaskell (42 J.P 682), Stone's Justices' Manual (29th Ed.) p. 400, R. 
V. Smith (81 J.P. 269), Cairns v. PeUrsen (2 V.L.R. (L.) 148.) 

Slutnd : The justices had no power to grant the permit, as a second 
bar can only be granted where it is to be situated under the same roof 
and building as that in which the licensee ordinarily carries on his 
business. The locus in quo of the second bar in this case was 170 feet 
away from the hotel building, and the justices really issued a new 
license, which they had no authority to do. There was not evidence 
before the justices which could justify their finding that the second bar 
was on the licensed premises. He cited Neiglthour v. Moore (4 Q.L.J. 
145, 140), R. V. Raffles (1 Q.B.D. 207.) 

Grifpith C.J. : This is an application for a certiorari to bring up 
and quash an order of the licensing justices of South Brisbane, 
granting permission to the respondent O'Connor to keep* a second bar 
on what he claims to be portion of his licensed premises, known as 
Graham's Hotel, South Brisbane. A second bar can only be kept by 
the special authority of the justices, who have authority under s. 80 
of the Licensing Act to allow a second bar to be kept open in the 
licensed premises, but have no jurisdiction to allow a second bar to be 
kept, except in the licensed premises. The question, therefore, is 
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whether the premises in respect of which they have granted the per- 
mission are part of the licensed premises, so as to give them juris- 
diction to entertain the application. We had occasion yesterday to 
listen to an argument with respect to the extent to which this Conrt 
will review the decision of justices on matters of fact on which their 
jurisdiction depends. The conditions under which this Court vill 
review the decisions of magistrates on such questions are these : If 
the decision of justices on a question on which their jurisdiction 
depends is manifestly wrong, the Court will not pay any attention to 
their finding ; if it manifestly proceeded upon a wrong notion of the 
law, the Court would not pay any attention to their finding ; but if the 
fieu^ts upon which their jurisdiction depends were investigated by them, 
and their finding was not manifestly wrong, the Court will hesitate 
very much before it will interfere. That does not import that the 
Court abrogates its right to inquire into the jurisdiction of inferior 
courts, but that it will decline to interfere when it is very doubtful 
whether the facts are different from what the inferior Courts have found. 
Now in this case the question is whether the premises, in respect of 
which permission to keep a second bar was given, are part of the licensed 
premises ? The hotel in question is situated in Stanley Street. The 
new bar is situated in Grey Street, a parallel street, one allotment 
being at the back of the other. It was pointed out, in the course of 
the argument, that one question to be considered by the justices in 
granting a license is the locality. A license might very likely be 
granted for an allotment in Adelaide Street, when it would be refused 
if it were for an allotment at the back of it in Queen Street. So that 
it does not by any means follow that because two pieces of land from 
parallel streets and adjoin at the back that a license granted for & 
house on one of those allotments would authorise the sale of liquor 
on the adjoining allotment facing the other street. I apprehend that 
there is no doubt that if application were made to the justices for a 
license upon a portion of land so situated as to run from one street to 
another, the justices might and could limit their license to the piece 
of land fronting the street in which they think the license ought to be 
granted. Now, the facts in the present case are that the two buildings 
are situated one in Grey Street and one in Stanley Street. The con- 
tention of the relator is that the building in Grey Street, for which 
this permission to keep a second bar has been granted, is manifestly 
no part of the licensed premises. The question arises here merely as 
to the second bar ; but substantially the question is, Is this land in 
Grey Street, on which the building containing the second bar has been 
erected, part of the licensed premises ? Evidence was given before 
the justices to show that in the last renewal of the license for the 
hotel, and probably in the original license, it was described as Graham's 
Hotel, situated in Stanley Street, and that at the date of the original 
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license the whole of the land ranning through from Stanley Street to 
Grey Street, and including the site of the building now in question, 
was used as part of the appurtenances of the hotel. The form pre- 
scribed by the Licensing Act for an application for a license uses the 
term ''house and appurtenances.*' The applicant is required to give 
notice that he intends to apply for a license for the sale of fermented 
and spirituous liquors in the '' house and appurtenances " thereof, 
situated in such and such a place, and to describe the stabling and 
other accommodation outside the building. The license does not 
use the words "house and appurtenances," but the inspector 
is required to report that he has inspected the house and appur- 
tenances, and that they are in all respects in conformity with 
the provisions of the Act. It is manifest, therefore, that the words 
'^ licensed premises " for many purposes mean more than the building. 
They must include stables and the necessary land. In the present case 
evidence was given before the justices to show that, at the time the 
original license was granted, the appurtenances to this house included all 
the land from Stanley Street to Grey Street. If that were so, that land 
was the licensed premises. If , as a matter of fact, the license to sell 
fermented and spirituous liquors was in respect of the whole of that 
land, the room now in question is certainly upon the licensed premises, 
and no question really arises ; and that seems to dispose of the case. 
Upon that evidence it was plain that the magistrates could come to the 
conclusion — and so far as the evidence called to our notice is concerned, 
1 do not see how they could have come to any other conclusion — that 
the original license covered the whole of the land upon which the 
present building is now erected. If, when the original license was 
granted, the land in Grey Street had not belonged to the same owner, 
or had not been used by him for the purposes of the hotel, a very 
different question would arise. So that in coming to the conclusion 
in this case that the justices acted within their jurisdiction in allowing 
a second bar to be used, it must not be inferred for a moment that it 
follows in other cases that when a licensee becomes possessed of an 
adjoining piece of land fronting another street he is entitled to start 
a new hotel, or a branch of his hotel in the other street. It will be 
sufficient to dispose of that case when it arises. For these reasons I 
think the rule must be discharged, with costs. 

CooPEB J. : I concur. 

Real J. : I concur. 

Solicitors for appellant : O'Shea S CyShea. 

Solicitors for respondent O'Connor : Winter ti^ McNaL 
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LEE BRYCE v, HICKLING, Ex parte HICKLING. 

Sales of Food and Drugs Act of 1881 (46 Fw., No. 13 j, ss. 5, 33— 
Vinegar — Warranty by manufacturer to seller-^Warranty untnu to 
knowledge of person purchasing frojn manufacturer. 

Defendant was charged under s. 5 of The Sales of Jfood and Drugs Act of 1881 \n^ 
selling an article not being in nature, substance and quality, the article 
demanded by the purchaser, which was colonial-made vinegar. Evidence was 
given before the justices that the article sold was not vinegar in the sense in 
which that word was used in commerce, but the defendant claimed the pro- 
tection of 8. 33 of the Act, as having purchased the article from a responsible 
person carrying on business within the colony, under a warranty that it w&s 
of the nature, substance and quality of the article demanded from him by 
the prosecutor. The warranty relied upon consisted of an invoice from a 
manufacturer in Brisbane, in which the article was described as vinegar, and 
a label on the bottles describing it as pure malt vinegar made in London. It 
was admitted that the defendant knew the label to be false so far as the place 
of manufacture of the article was concerned. The justices convicted the 
defendant. 

Heldt on a motion to quash the conviction, that they were not bound to find that 
the seller had brought himself within the protection of s. 33, and that the 
conviction should be affirmed. 

Motion on behalf of Frederick G. Hickling to make absolute an 
order nisi to quash a conviction of the appellant on the information oi 
Robert Lee Bryce, an inspector appointed by the Brisbane Municipal 
Council, on a charge under s. 5 of 2'he Sales of Food and Drugs Act of 
1881, of selling an article not being in nature, substance and quality 
the article demanded by the prosecutor, to wit vinegar. 

All the facts and the argument of counsel appear in the judgment of 
the learned Chief Justice. 

Macgregor (Fewings with him) moved the rule absolute. He cited 
HoyU V. Hitchmann (4 Q.B.D. 283, 288-9), Morton v. Qreen (4 
Coup. 457), Warwick v. Johnston (lb. 609), Lane v. Collins (14 Q.B.D. 
198), Lindsey v. Rook (68 J.P. 786), Laidlaw v. WiUon (1894 1 Q.B. 
74), Kirk v. Coates (16 Q.B.D. 49), Higgins v. Hall (61 J.P. 298.) 

BaU, for the respondent Lee Bryce, cited Rook v. Hopley (3 Ex.D. 
209), Jioms v. Van Tromp (64 L.J.M.C. 171), Josling v. Kingsford (82 
L.J.C.P. 94.) 

Gbiffith C.J. : This is an appeal from a conviction under s. 
6 of The Sales of Food ami Drugs Act for selling an article of food not 
being of the nature, substance and quality of the article demanded by the 
purchaser. The article in question was vinegar. The case made for the 
prosecution was that the article sold by the defendant was not really 
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the vinegar of commerce. For that purpose, evidence was given show- 
ing that it contained much less acetic acid than it ought to contain, and, 
also, that it did not contain other ingredients that might reasonably he 
expected to be found in vinegar. It was admitted by defendant before the 
justices, and it was admitted here, that although vinegar consists, 
in one sense, of diluted acetic acid, colouring, and other matter, a mix- 
ture of acetic acid and water is not vinegar, but that vinegar is a sub- 
stance produced by a process of fermentation, which is described as 
brewing. 1 he defendant called as a witness the manufacturer from 
whom he had bought this vinegar, who said that he made the vinegar 
by brewing malt anl malted barley. The analyst, who was called for 
the prosecution, gave evidence to the effect that this vinegar contained 
no trace of phosphorus or nitrogen, and that those substances would be 
present in vinegar produced by brewing from malt or barley. Of 
course, it is a well-known fact that grain cereals contain phosphorus 
and nitrogen, neither of which are present in sugar and acetic acid. 
The justices might, therefore, very probably have disbelieved the wit- 
ness when he said it was brewed from those materials. This witness, 
however, went further, and said that until lately he had made vinegar 
by diluting pure acetic acid with water, and adding colouring matter. 
Under these circumstances the justices might have come to the con- 
clusion that probably this particular fluid was made in that way ; that 
it was not made by brewing at all ; and was not vinegar, in the 
sense in which the word is understood in commerce. 

That would be sufficient to uphold the conviction but for the protection 
afforded by s. 83, which provides — " If the defendant, in any prosecution 
under this Act, proves to the satisfaction of the justices or court that he 
had purchased the article in question as the same in nature, substance, and 
quality as that demanded of him by the prosecutor, and with a written 
warranty to that effect from some responsible person then carrying on 
business within the colony, that he had no reason to believe at the time 
when he sold it that the article was otherwise, and that he sold it in 
the same state as when he purchased it, he shall be discharged from 
the prosecution." The warranty relied upon in this case was an 
invoice, which described the article as vinegar, and a label on the bottle 
describing it as ** pure malt vinegar, manufactured in London, ex- 
pressly for export," with a trade mark. It is admitted that defendant 
knew that the label was a bogus label ; that the article was not made 
in London ; that the trade mark was not genuine, and that, in fact, 
the label was put on to deceive the public. Under these circnmstances 
the justices were not bound to believe that the defendant honestly thought 
that the article was not other vinegar than pure malt vinegar. The 
label was manifestly not relied on as a warranty at all. It is unneces- 
sary to consider the question whether it was a written warranty. If 
there was no warranty, the defendant could not set up the defence of 
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s. 88. The justices were not bound to come to the conclusion that 
there was any warranty, verbal or otherwise, upon the sale of goods 
known to be falsely described in that manner. So that that defence 
fails, and there being sufiBcient evidence to uphold the conviction 
apart from that question, the conviction will be affirmed. 

CooPEB J. : I am of the same opinion. 

Heal J. : I am of the same opinion. It has been argued before ns 
that vinegar might be sold as vinegar, notwithstanding that it was not 
fermented at all. That may occur in some places, but, not being an 
expert in vinegar, I cannot say. A witness called by the defendant, 
however, says expressly that a mixture of water, acetic acid, and 
colouring matter would not be properly termed vinegar. He goes 
further, and says that the acid liquid must necessarily be the resuh -of 
aciduous fermentation. Whether that evidence were correct or not, 
counsel for the defendant now contends that it went too far, and really 
asked to have this Court substituted for the justices. The justices had 
evidence before them that the liquor sold was not obtained in that way, 
and it could not be sold under the name of vinegar. They also had 
evidence before them that some two and a-half years ago this manu- 
facturer prepared vinegar by mixing acetic acid and water. In this 
particular case he said it was fermented, and was fermented by using 
both malted and unmalted barley ; but the analyst found no trace of 
malt in it. I think that under these circumstances the justices could 
fairly come to the conclusion that they could not rely on his evident 
that it was fermented, but that he probably procured it in the same 
way as he admitted he formerly did, and that, without reference to the 
question of the percentage of acetic acid, they were justified in their 
finding. 

Solicitor for the appellant : E, J. Petersen. 

Solicitor for the respondent : P. Macplierson, 
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In re THE WARREGO ELECTION PETITION (BOWMAN 

V. HOOD). 

The. Elections Tribunal Act of 1886 (50 Vic., No. 7), ss. 13, 19, 13th 's^timher. 
21, 22, 34, 44— Trial of Election Petition at Session of Parlia- 
ment succeeding Session when petition presented — Prorogation. 

The prorogation of Parliament does not operate as a stay of all proceedings under 
an election petition, and where an election petition has been presented daring 
one Session of Parliament, the trial of the petition may be held daring the 
succeeding Session. 

Summons for stay of proceedings on an election petition. 

Thi^ was a snmmons issued by William Walter Hood that further pro- 
ceedings under an election petition presented by David Bowman against 
him, complaining of his undue return at the election for the electoral 
district of Warrego, held on March 26th, 1899, should be stayed. It 
appeared that during the first session of Parliament the petition had 
been presented by Bowman. A panel of assessors had been duly con- 
stituted, but before the trial of the action had been commenced Par- 
liament was duly prorogued by proclamation under the hand and seal 
of the Deputy-Governor, bearing date June 28th, 1899. 

Skand, for the respondent Hood : The material fact is that a pro- 
clamation has been issued proroguing Parliament after the presentation 
of the petition. The foundation for this application is s. 84 of Tfie 
Elections Tribunal Act of 1886 which reads; ** The trial of an election 
petition or reference shall not be prpceeded ^ith after the prorogation of 
Parliament." The petitioner has prpceeded during prorogation by issuing 
a summons to fix the date of trial. Prorogation has the effect of putting 
an end to all the proceedings of Parliament unfinished during the 
session. The section must be construed literally. ** References" 
may be made at anytime (s. 11.) Section 88 shows that the attention 
of Parliament was drawn to the fact of proceedings being ended. 
According to s. 18 the assessors are only appointed for one session 
(3. 6), and the panel is dissolved by the prorogation, which ends 
the session. Proceedings evidently are to be completed during 
the one session. The sections 15 to 86 of 81 Vic, No. 21, repealed by 
The Elections Tribunal Act, also contained no provision as to pro- 
rogation. By 11 and 12 Vic, c 98, s. 60, the Committee in England 
had express power to continue in the succeeding session what had been 
commenced in a preceding session ; and the present English Act, s. 19 

T 
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In re (81 and 82 Vic, c. 126), reads: "The trial of an election petition 

Election under this Act shall be proceeded with, notwithstanding the pro- 
(Bo,^Thoob) rogation Of ParUament." 

Beal J. : I am against you at present, and unless Parliament intended 
the Act should be a farce, your interpretation is not correct. Other 
portions of the Act contain similar words, and they will not bear the 
interpretation you have given them. Section 22 provides : " When 
the trial of an election petition or reference is held or continued on a 
day on which the Assembly is appointed to sit, the trial shall not be 
proceeded with after the hour appointed for the meeting of the 
Assembly.'' Applying the canon of literal construction to this also, 
the proceedings would be absolutely stayed according to your argu- 
ment. Can you give me authority other than statutes ? 

Shand : I have no authorities, but it appears to me the question is 
purely one of construction for the Court, and the proper rule of con- 
struction is that the words must be construed literally. 

Groom, for the petitioner, David Bowman ; By the law of Par- 
liament the proceedings on the petition are not put an end to by pro- 
rogation. There is authority on the point in 1628. It was agreed 
that an election petition, the trial of which had begun one session, 
might be reserved and adjourned, to be examined and ordered in the 
next session, for, it was stated, '* It tendeth more to the indifferent 
service of the House and Kingdom to have an undue election avoided 
at any time, than to suffer time to run against the House and conclude 
them to be served with a person that was never chosen, only because 
he would not be removed the first session. Ut nullum tennpus occurrit 
regi, ita nee reipvhlicm. That election which was not good at the firsti 
cannot be made good by tract of time ; and if an unjust election, com- 
plained of in the first, may not be examined and ordered in the next 
session, it will so far encourage delinquents by delays to protract the 
hearing of their causes, that by this means many undue elections maj 
pass unredressed." ( Haverfordivest Election^ GlanviUe's Election Cases, 
118.) 

Beal J. : Tract of time is limited here, for the petition must be pre- 
sented within eight weeks after the day of the return of the writ, 
except as regards bribery (s. 7.) 

Oroom : This law was embodied in statutes from time to time, but 
the statutes were only declaratory of the law (28 Geo. III., c. 52, s. 
88, and subsequent Acts). The present English Act does enable the 
trial to proceed during prorogation ; but until then it was against the 
prerogative of the Crown for a committee of the House to sit during 
prorogation. In 1884 an Act passed by the Legislature of Lower 
Canada to provide for the trial of controverted elections by a Select 
Committee of the Assembly was disallowed by His Majesty in Council, 
being an interference with the right of the Crown to prorogue Par- 
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liament. Section 84, therefore, only declares what was the law of 
Parliament before. Construed literally, s. 84 is not that the petition 
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shall not be proceeded with, but only the trial ; if a trial be unfinished (Boi^^ Hood) 

it might begin de novo. If the literal construction leads to absurd 

results, it will not be followed. If Mr. Shand*s contention be correct, 
the Ministry of the day could put an end to all petitions. Where a 
new Parliament has been elected it can be prorogued before it meets 
(Chitty on the Prerogative of the Crown, p. 71). Accordingly, a petition 
might be ended even before a tribunal of assessors had been con- 
stituted, were it presented after the return of the writ, and before the 
assembling of Parliament. The intention of the Act was only to pre- 
vent the tribunal sitting during prorogation. 

Real J. : Construed literally, the section is open to Mr. Shand's Real J. 
construction. Had the trial commenced, prorogation would have 
dissolved the panel of assessors, and it might be held the trial would 
have to be commenced de novo. My opinion is that the prorogation 
does not put an end to the petition. The application is refused. 

Groom applied for costs, and cited ss. 47, 48 of The Elections 
Tribunal Act, 

Shand: The Elections Tribunal alone has the power to grant costs. 

Heal J. : I reserve the question of costs. 

Solicitors for petitioner : RiUhning d Jensen^ agent tor G, N, Bell^ 
Cbarleville. 

Solicitors for respondent : Bemays d Osborne^ agent for J. F, Lockett^ 
Cliarleville. 



R. V. HAMILTON. 

Criminal law — Practice — Indictment — Prisoner indicted by and pleading 
to false name — Motion in arrest of judffment — Eindence. 

A prisoner was indicted by the name of Hamilton, and pleaded to that name. 
It appeared in evidence that he had for five days passed under that name at 
an hotel in Brisbane, but that his real name was M'Donald. The jury con- 
victed him, but before sentence counsel moved in arrest of judgment on the 
ground that the prisoner had been indicted under a wrong name. 

Held, on a Crown case reserved, that the objection was taken too late, and judg- 
ment should be pronounced. 

S^mble, that even 11 taJsen in time, the objeotioQ would not have b^eu vaUd, 
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R. V. Hamiltoh Special case stated by Noel D.C J. on the trial of John Hamilton 
for forgery and uttering. 

All the necessary facts appear in the case stated by the learned 
judge, which was as follows : — 

. *' The prisoner was tried before me at the last sittings of the District 
Court, Brisbane, for forgery and uttering. He was defended by 
counsel. He was found guilty on both counts. After verdict, but 
before sentence, counsel moved in arrest of judgment on the ground 
that the prisoner was indicted by the name of Hamilton, whereas the 
evidence disclosed that his name was McDonald, and that it was too 
late to amend. The prisoner, when arraigned, answered and pleaded 
to the name of John Hamilton. There was evidence that for four or 
five days he was known as Hamilton at an hotel in Brisbane at which 
he stopped, but there was no evidence that he was generally known as 
Hamilton. The arresting constable testified that when he arrested 
the prisoner he gave the name of McDonald, and denied that his name 
was Hamilton. The prisoner on oath said his name was John Hamil- 
ton McDonald. 1 intimated to counsel that I was of opinion that 
there was nothing in the point, but that if he pressed it I was of 
opinion that I had no option but to state a case under s. 48 of 
The Criminal Practice Act. An adjournment was granted to enable 
counsel to consider the matter, and upon resumption counsel said he 
must press the point. Having referred to the cases of -R. v. Pi^remni 
(2 Q.L.J. 98), and U. v. Duncan (4 Q.L.J. 219), decided by the Supreme 
Court judges, I was of opinion I was bound to state a case for the 
Supreme Court judges. I therefore postponed judgment, and committ<^ 
the prisoner to prison pending the decision of the Supreme Court judges. 
The questions for the opinion of the Supreme Court judges are :— 
"1. Ought I to have upheld counsel and discharged the prisoner? 
"2. Should I have been right to have refused to state a case and 
proceeded to judgment ? 
'^ I have been requested and agreed to make an addendum setting forth 
a point which I was not formerly asked to make a note of at the trial. 
It was as follows :— ^That I wrongfully allowed the Crown Prosecutor 
to cross-examine the prisoner from a book containing a photograph 
and previous convictions of a man named A. B. H. M'Donald, wherebj 
the jury might have been influenced in convicting the prisoner under 
the name of Hamilton, there being no evidence that the prisoner va? 
in any way connected with the same record, nor evidence that any sucL 
named person, nor any prior conviction against any such named persot, 
was entered thereon. The facts are that the prisoner, who was shovn 
the book, denied in an evasive manner that it was his photograph, 
but admitted that he had served sentences in New South Wales of si>^ 
months with hard labour and four years' penal servitude respectively. 
These were the sentences recorded in the book in question, anu 
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the prisoner had answered and pleaded to the name of John 
Hamilton." 

A, S. LilUy, for the prisoner : The conviction should he set aside. 
The prisoner was indicted under a wrong name, and the error was 
only discovered hy the Crown when it was too late to amend. The 
introduction of the hook of photographs was not justified by law, and 
the manner in which the book was produced and the practical revela- 
tion of its contents were calculated to prejudicially affect the prisoner's 
case with the jury, and on that ground the conviction should also be 
avoided. 

Gbiffith G.J. : The first objection taken in this case is that the 
prisoner was indicted by a wrong name. He was indicted by the 
name of John Hamilton. He pleaded to the charge by that name, 
and he was convicted by that name. After the verdict, objection was 
taken that his name was not Hamilton, but McDonald. It appeared 
Id the course of the evidence that he was sometimes called Hamilton, 
and there was some evidence that his proper name was McDonald. 
Formerly, when a prisoner took exception that he was wrongly de- 
scribed in the indictment, he had to do so by plea in abatement. 
That practice was abolished seventy years ago, by a statute which is 
now re-enacted in s. 19 of Tlie Criminal Practice Act of 1865, Since 
then, if the objection is taken, and it is proved to be well founded, 
the judge will direct the indictment to be amended. It was never 
suggested, as far as I know, in the days of pleas in abatement, that 
an objection by way of plea in abatement could be taken after verdict. 
It is clear that the objection was taken too late, if there were anything 
in it. 

The other point I confess I have great difficulty in apprehend- 
ing. The prisoner was cross-examined by counsel for the Crown, 
and in the course of cross-examination was asked if a photograph 
in a book produced was his photograph. He said that it was not. 
The objection seems to be that the book ought not to have been in 
court, or that no reference ought to have been tnade to the photo- 
graph. I do not know what the objection is. The most that can be 
said is that the form of the question was objectionable, but that is a 
matter for an appeal to the discretion of the judge. I cannot see 
anything in the point at all. The conviction must be affirmed. 

Cooper and Real JJ. concurred. 

Solicitor for the prisoner : E. J. Peterson, 
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GOLDSWORTHY v. THE BRILLIANT EXTENDED 
GOLD MINING COMPANY. 

Negligence — Contributory Negligence — " Volenti non Jit injuria "— 
Accident in a mine — Action at Common Law or under The Mina 
lUgtUation Act of 1889 — Practice — Contradictory findings— Nev 
trial. 

Plaintiff saed in a District Court for damages for injuries suffered by him through 
negligence in the management of defendants* mine, and throogh defendants 
employing an unskilful manager. It did not clearly appear whether plaiotill 
was relying on his common law right of action for negligence, or on s. 26 of 
The Mines Regulation Act of 1889. The jury found, in answer to three questions 
left to them by the Judge : (1) That the injury which the pUdntiff sustained 
was caused by the defendants or their agents ; (2) that the plaintiff oonli 
by using reasonable care, have prevented the accident; and (3) that tbe 
plaintiff, with full knowledge of the danger that he was incurring, voluntaiilj 
exposed himself thereto. On the third finding the District Court Judge g&ve 
judgment for the defendants. 

Held, on appeal to the Full Court, that whether the action was at conunon lav or 
under the statute, the third finding was not sufficient to entitle the defendant 
to judgment, as it did not appear that the jury had drawn the further infereooe 
that the plaintiff had agreed that if injury befel him the risk was to be his 
and not his masters*, the defendants. 

Smith V. Baker (1891 A.G. 325 at p. 355) foUowed. 

Held further, that as on the first two findings the plaintiff would, in an action 
under the statute, have been entitled to judgment, and that as in a commoa 
law action the findings would have been contradictory, there must be a new 
trial, the rule of damages in the two cases being different. 

Appeal by plaintiff from the judgment of Mansfield D.CJ., 
giving judgment for tbe defendants in an action by Jacob Goldswoithy 
against tbe Brilliant Extended Gold Mining Company, Limited, for 
damages for injuries sustained by negligence in tbe management of 
tbe defendants* mine, and negligence in employing an unskilful 
manager, on tbe grounds : — 

1. That tbe said judgment was wrong in law on tbe findings of 

tbe jury, 

2. Of misdirection in tbat tbe judge did not direct tbe jury thai 

if tbe plaintiff continued working under tbe compulsion of 

fear of dismissal, tbougb aware of tbe danger, tbe doctrine 

of " Volenti non Jit injuria'^ did not apply. 

It appeared, upon tbe evidence, tbat tbe workings in wbich the 

accident occurred were dangerous to tbe knowledge of both tbe plaintiff 

and tbe defendants' manager. It did not appear whether tbe plaintifi 

based bis claim on common law, ot on tbe provisions of s. 26 of the 

statute. 
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All the other material facts appear in the judgment oi the learned Golds worthy v. 

nu' * T x* TSK BbZLLIAMT 

tmef Jostioe. Extendbp Gold 

LUley {Connolly with him) for the appellant. MiningCompant. 

Eutledge A.G. for the respondents. I have a preliminary objection, 
viz., that this appeal is not on any question of law raised on the hear- 
ing. The question of the application of the doctrine of '' Volenti non 
Jit injuria" was not raised at the hearing. An appellant may not 
take on appeal points which arise upon the findings of the jury, but 
which were not actually taken at the time {Barltrop v. CollinSf 9 
Q.L.J. 141). 

Beal J. : The appellant contends that on the findings of the jury, 
which were in reply to questions from the judge, he is entitled to 
judgment. I think the point is fairly raised by the findings. 

Gbiffith G.J. : We certainly cannot stop the hearing of the appeal 
at present. 

LdlUy : This is a case in which the plaintiff had two remedies ; one 
at common law, and the other which llie Mines Regulation Act has 
provided for the protection of persgns following his particular occupa- 
pation. It is quite clear that in this case the defendants were guilty 
of a breach of their statutory duty, and they are therefore precluded 
from setting up the defence of " Volenti non Jit injuria,*' or even of 
contributory negligence. When a statutory duty has not been 
observed by the agent, the owner is liable for the negligence, and he 
cannot set up the defence of '* Volenti non Jit injuria,** (Baddeley v. 
Earl of Granville, 19 Q.B.D. 428 ; Thomas v. Quanermaine, 18 Q.B.D. 
685). The intention of The Mines Regulation Act, and the regula- 
tions thereunder, is to make the mineowner an involuntary insurer of 
the employees in his mine. (Pollock on Torts, 6th Ed. 485 ; Yarmouth 
V. France, 19 Q.B.D. 647 ; Groves v. Lord Wimborne, 1898 2 Q.B. 
402; Eaton v. Caledonian United and New Zealand G. AT. Co., S 
Q.L.J. 3 ; Laurenson v. Count Bismarck G. M. Co,, 4 V.L.R. (L.) 83 ; 
Smithy. Baker, 1891 A.G. 325). The admission of the defence of 
" Volenti non Jit injuria*' to an action in respect of an accident in a 
mine would be quite contrary to the whole spirit of our legislation in 
that direction. The true rule is that where there is evidence of a 
breach by a mine-owner or his agent of a statutory duty, that is prima 
facie evidence of neglect, and contributory negligence can only be 
pleaded in mitigation of damages (s. 26). Where there is a statutory 
dnty to be performed by the master, the servant cannot waive that duty. 
Moreover, there is no evidence that the plaintiff consented to the place 
of the accident being in a dangerous condition. He also cited Max- 
well on Statutes (3rd Ed.), p. 548, and Namby v. Joseph (9 N.Z.L.B. 
227). 

RutUdge A,G,, Q,C,, for the respondents. This was not an action 
under The Mines Regulation Act, but a simple common law action. 
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OoLDswoBTHY No Question of the breach of any etatutory duty was raised in the 
V. The Brilliant t\. ^ ^ f 

ExtendbdGold District Court, but the case was treated simply as a conunon law 
MiNiNoCoMPANY. ac^iou, thc only questions being negligence and contributory n^li- 
gence. Now, having failed on those points, the plaintiff seeks to 
make an entirely new case before this Court on the question of tiie 
failure of the defendants to perform statutory duties, a matter to 
which the attention of the jury was never directed. The doctrine of 
" Volenti nonfit injuria " therefore applies. In any event, however, 
the plaintiff cannot succeed, as the present case is not distinguishable 
from that of Smith v. Baker {supra), nothing being more clear and 
explicit than the finding of the jury in answer to the third question. 
There is certainly no ground for a new trial to be found in any con- 
tradiction between the answers to the three questions, and the appeal 
must therefore fail. He cited Senior v. Ward (1 Ellis & Ellis. 885), 
Shanahan v. Taranganba G. M. Co. (8 Q.L.J. 147). 

Kingsbury followed. He cited Woodley v. Metropolitan District 
Railway Co. (2 Ex.D. 888). 
Griffith C.J. QBiFVTtB. C.J. : This action, as it appears on the face of the plaint in 

the District Court, was an action for damages arising from negligence in 
the management of a mine, and in employing a negligent manager. It 
does not clearly appear from the plaint, or from the proceedings at 
the trial, whether the plaintiff intended to rely upon his conmion law 
right of action, or upon the provisions of s. 26 of T/t^ Minet 
Regulation Act of 1889, which was then in force, and which gives a 
statutory right of action to any person employed in a mine who sufferg 
injury, or to the representative of any such person who is killed, owing 
to negligence in the mine or owing to the non-observance in the mine 
of the provisions of the Act. I use the term statutory right of action, 
because there is clearly a statutory remedy for injuries arising from 
the negligence of the owner or from the non-observance of the provi- 
sions of the Act, although but for the Act there might have been 
some defence at common law. The statute would exclude the defence 
of common employment, at any rate. No question arises, how- 
ever, with respect to the defence of conmion employment. Two 
defences appear to have been set up at the trial, one what is called 
• contributory negligence on the part of the plaintiff himself, and the 
other the defence which is commonly expressed in the maxim '' Volenti 
nonfit injuria." The learned judge left three questions to the jury, and 
they found, first, that the injury which the plaintiff sustained was caused 
by the negligence of the defendants or their agents ; second, that the 
plaintiff could, by using reasonable care, have prevented the accid^t; 
and third, that the plaintiff with full knowledge of the danger that be 
was incurring voluntarily exposed himself thereto. It is upon the 
finding on this third question that the defence expressed in the nubxin} 
<< Volentinon fit injuria " is raised. The learned judge gave judgment 
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for the defendants on the answer to that third question, and the 
plaintiff now appeals, claiming that he is entitled to judgment. He 
also objects that there was mis-directioif. It appears, on the view 
we take, however, that the point of alleged mis-direction is quite 
immaterial, so that he cannot get a new trial on that ground. 
The question therefore, on the appeal as it stands, is whether the 
plaintiff is entitled to judgment. 

The main contention raised by the plaintiff was that the doctrine 
of " Volenti non fit injuria ** is not applicable as a defence to an action 
for a breach of statutory duty, and it was further contended in the 
course of the argument that even at common law the finding of the 
jury that, with a full knowledge of the danger, the plaintiff voluntarily 
exposed himself to it, was not in any case sufficient to show that 
the defendants were entitled to the benefit of the doctrine. Now, 
the original doctrine " Volenti non fit injuria " was this : A person who 
consents to an act being done to him that otherwise would be wrongful, 
cannot bring an action against the man who did it. Why ? Because 
he consented to the act ; and cannot, therefore, complain of it. The 
way in which the doctrine was understood under the English Master 
and Servants Act was pointed out by Lord Watson in the case of Smith 
T. Baker (1891 A.C. 825) at page 855 : <' In its application to questions 
between the employer and the employed, the maxim, as now used, 
generally imports that the workman had either expressly or by impli- 
cation agreed to take upon himself the risks attendant upon the par- 
ticular work which he was engaged to perform, and from which he 
has suffered injory. The question which has most frequently to be 
considered is not whether he voluntarily and rashly exposed himself to 
injury, but whether he agreed that if injury should befall him the risk 
was to be bis and not his masters'. When, as is commonly the case, 
his acceptance or non-acceptance of the risk is left to implication, 
the workman cannot reasonably be held to have undertaken it unless 
he knew of its existence, and appreciated, or had the means of 
appreciating, its danger. But assuming that he did so, I am unable 
to accede to the suggestion that the mere fact of his continuing at 
work, with such knowledge and appreciation, will in every case neces- 
sarily imply his acceptance. Whether it will have that effect or not 
depends, in my opinion, to a considerable extent upon the nature of 
the risk, and the workman's connection with it, as well as upon other 
considerations which must vary according to the circumstances of each 
case." 

That passage is supported by the opinions of Lord Halsbury and 
Lord Herschell. The finding of the jury in this case falls short 
of any such conclusion of fact. The finding that ''with full 
knowledge of the danger he voluntarily exposed himself thereto," 
does not show that the jury drew the further inference that he 
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agreed that if injury befel him the risk was to be his, not 
his masters'. If they had drawn that inference, the defenoe 
of ** Volenti non Jit injurick'* would have been made out, regard- 
ing this case as an action at common law. Whether it woold 
have been an answer to the action, regarded as an action under s. 26 
for an injury caused by the non-observance of a statutory provision of 
the Act, is a different question^ which does not arise in this case, as 
the jury have not so found. If the injury arises from non- 
observance of the provisions of the Act, the plaintiff has a cause 
of action, unless the non-observance was solely due to the negligence 
of the person injured or killed. If the non-observance was solely dne 
to his own neglect, it is quite immaterial whether he did or did not 
agree to bear the risk, because the statute casts it upon him. The 
question of the effect of an agreement on the workman's part to 
bear the risk, a question which might arise in the case of operations 
for rendering safe unsafe workings, does not arise. The answer 
to the third question, therefore, does not dispose of the case, and 
we must fall back on the answers to the first and second questions. 

Now, if it were clear that the cause of action was for non-obser- 
vance of statutory provisions, upon those findings the plaintiff 
would be entitled to judgment, because although it would have 
been found that the defendant might have avoided the risk by 
taking proper care, yet it was the defendants' &ult that the 
non-observance had taken place, and therefore under s. 26 there 
would have been no complete defence, but the damages would have been 
mitigated. But, it not appearing clearly whether the cause of action 
was for the non-observance of the statute, it is necessary to see whether 
these findings entitle the plaintiff to judgment on the assumption that 
the action was for negligence at common law. Now, in actions for 
negligence at common law, it is commonly said that contributory 
negligence is a defence. That means this — If A. does a wrongful 
act, which results in injury to B., A. is prima facie responsible 
in damages: But if B., by the exercise of reasonable care, could 
have avoided the consequences of that wrongful act, he cannot 
maintain an action, because in that case it is not A.'s wrongful 
act that causes the damage, but his own want of reasonable 
care. Therefore, as pointed out by Lord Justice Bowen, under 
the old system of pleading this defence was raised by a plea 
of not guilty, meaning that the defendant did not cause the 
injury. If the second finding stood alone, and this were only 
a common law action for negligence, it would appear that the 
accident did not arise from anything that the defendants failed to do, 
but from the plaintifiTs want of reasonable care. That would involve 
judgment for the defendants, but then there is also a finding that the 
injuries were caused by the defendants' want of care. Thus regarded, 



Griffith G.J. 



m THE QUEENSLAND LAW JOURNAL. 269 

the findings are contradictory. If, then, the action is regarded as a ^?"*S!^^ 
oommon law action for negligence, the findings are contradictory, and ' Extended 
whether it is regarded as an action on the statute, or as an action at ^^Jp^^ 
common law, the third finding is immaterial. The minds of the 
parties at the trial do not appear to have heen directed to the real 
questions involved, which may be different according to the real nature 
of the cause of action intended to be set up. The defendants are 
entitled to know what they have to answer, and to raise the appro- 
priate defence by evidence. We are not in a position to treat the case 
on the assumption that the plaintiff relied on his common law rights 
only, or on his statutory rights. It appears only that an injury 
was occasioned to the plaintiff; that he has suffered damages ; and 
that apon the evidence the jury might have answered the material 
questions either way ; but it is impossible for us to say, as the matter 
stands, who is entitled to judgment. I think that the point was sub- 
stantially raised at the trial, and that, judgment having been given for 
the defendants, the plaintiff has a right to come here and get the redress 
to which he is entitled. The only redress we can give him is to give 
him a new trial. For these reasons I think the appeal should be 
allowed to the extent of granting a new trial, the costs of the appeal 
to abide the event of the new trial, the costs of the first trial to be in 
the discretion of the judge before whom the new trial is held. 

CoopEB and Real JJ. concurred. 

Solicitor for applicant : E. K. Tully, for Gair S Schacht, Charters 
Towers. 

Solicitor for respondents : G. F. Hellicar^ for Marsland S Jarvis, 
Charters Towers. 
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_ ^ , MULHOLLAND t\ DONELEY AND OTHERS. 

[Full Coubt.] 

1899 

7th September, ^'^toppel — Estoppel in pais — Consent to order of Supreme Court of 

^ .~rr^ , New South Wales as bar to proceedings in Queensland Court — Admin- 

OHfith C.J, ^ if ^ 

Cooper J, istration action — Inquiry as to next-of-kin — Right of person etUUud 

' — • in distribution to order for general administration, 

T., who was possessed of large properties in New South Wales and Queenslnnid, 
died In the latter colony, in which it was alleged that his domicil was. Shortly 
after his death a suit was instituted in the Supreme C!ourt of New Sooth 
Wales, in which M. and D. were the plaintiffs, and various other persons 
entitled in distribution in the estate were defendants. The relief sought was 
the administration of T.'s New South Wales estate, and the plaintiffs applied 
for the appointment of a receiver. At the same time certain of the defendants 
entitled under the intestacy applied for a grant of administration of T.'s estate 
to them pendente lite. Both applications were heard together, and after argu- 
ment all the parties agreed to a settlement which was at their request made an 
order of Court, and which so far as is material was as follows : — 

1. That the Queensland Trustees (Limited) should administer the estate of 

T. in Queensland with the assistance and under the advice of a 
committee who were named. 

2. That no proceedings should be taken in any colony by any of the 

parties. . . . inconsistent with the terms of the settlement. 
3. ' That if any question should arise as to the meaning of the terms of 
this settlement the same should be determined by Messrs. E. and L. 

The Queensland Trustees were not parties to the action or the settlement. 

Pursuant to this settlement the Queensland Trustees applied for and obtained 
letters of administration from the Supreme Court of Queensland of the estatt' 
of the intestate, M. and D. consenting to the application. M. then brought an 
action in the Supreme Court of Queensland against D. and the Queensland 
Trustees, claiming administration of the Queensland estate, and the ascertain- 
ing of the next-of-kin. The question whether the bringing of the action was a 
breach of the settlement having been referred to E. and L. , they were of opinion 
that, provided the action could be limited to an inquiry as to the next-of-kin. 
and did not involve a general administration of the estate, the action was not 
prohibited by the settlement, but that for certain reasons they thought that it 
would be more convenient to have the inquiry as to the next-of-kin made bj 
the New South Wales Court in the first-mentioned suit. 

Held that M. was not estopped from maintaining the action against the defendants, 
the Queensland Trustees. 

Action by the plaintiff, Emily Catherine Mnlholland, against John 
Tyson Doneley and the Queensland Trustees Limited, for the 
administration of the estate of James Tyson, deceased. Argument 
of the question of law whether, upon the facts alleged by the 
statement of defence or by the statement of claim, the plaintiff was 
estopped from maintaining the action. 

The plaintiff was one of the next-of-kin of James Tyson, deceased ; 
the defendants, the Queensland Trustees, were the administrators of 
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the estate of the deceased, and the defendant Doneley was another of hia 
next-of-kin. The action was for administration of the estate. Pro- 
ceedings had been stayed bj a Judge in Chambers until further order, 
on grounds not material to this report. Leave had afterwards been 
given to proceed to the close of the pleadings. The defendants, the 
Queensland Trustees, in their statement of defence set up as a defence 
to the maintenance of the action the following facts: — Shortly 
after Tyson's death a suit was instituted in the Supreme 
Court of New South Wales in which MulhoUand and Doneley 
were the plaintiffs, and various other persons entitled in distri- 
bution in the estate were defendants. The relief sought was 
the administration of Tyson's New South Wales estate, and 
the plaintiffs applied for the appointment of a receiver. At 
the same tiitie certain of the defendants entitled under the intestacy 
applied for a grant of administration of Tyson's estate to them pendente 
lite. Both applications were heard together, and after argument all 
the parties agreed to a settlement which was, at their request, made an 
order of Court, and which, so far as material, was as follows:— (1) 
That the Queensland Trustees Limited should administer the estate of 
Tyson in Queensland with the assistance and under the advice of a 
committee, who were named ; (2) that no proceedings should be taken 
in any colony by any of the parties . . . inconsistent with . the 
terms of the settlement ; (8) that if any question should arise as to 
the terms of this settlement the same should be determined by Messrs. 
Knox and Langer Owen. 

The plaintiff then amended his statement of claim, setting out a 
fuller version of the- facts pleaded by the defendajits. On an application 
to strike out the greater part of the amended statement of claim as 
being calculated to embarrass and delay the trial of the action, Griffith 
C.J., by consent, ordered that the question whether, on the facts as stated 
by either party, the plaintiff was estopped from maintaining the action 
against the defendants the Queensland Trustees should be argued before 
the Full Court. He also referred to the Full Court a summons by the 
plaintiff for leave to proceed with the action, to come on at the same 
time as the argument of the question of law. 

Shand ( Power with him) for plaintiff. 

Lilley {Stumm with him) for defendants, submitted that the plaintiff 
was estopped from bringing the action, and that in any event there 
should be a stay of proceedings. He cited In re Medland (41 Ch.D. 
476, at p. 492). 

Gbiffith C.J. : This is an action for administration by a person 
who must be taken, for the purposes of to-day, to be one of the next-of- 
kin of the deceased. The defendants, who are the administrators, have 
set up in their pleading what is called a defence by way of estoppel — 
that is to say, they allege that the plaintiff is estopped by something 
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^"don^JT ""' ^° **^® ^^^^^ °' ^ binding judgment of a competent Court in such s 
AND Others. manner that she cannot maintain this action against the defendants, 
Griffith C.J. *°^ ^^** ^^® defendants are consequently entitled to judgment. I find 
it rather difficult to see how anything short of a release or complete 
administration could operate as an estoppel against the maintfM'ning of 
an action for the administration of an estate, because until a benefi- 
ciary is fully satisfied, he is entitled to maintain an action for adoiinis- 
tration. If the plaintiff has not been fully satisfied, she is entitled to 
sue, unless there is something that clearly binds her as between her- 
self and the defendants from proceeding with the action. There is 
nothing in this case but an agreement, which is said to have been 
made an order of the Supreme Court of New South Wales, so that it 
has the effect of a judgment between the parties to it. These defend- 
ants, however, were not parties to the order, ^lor is it suggested 
that all the persons that the defendants represent were parties to 
that judgment, or that they were bound by it. How, then, can they 
say that the plaintiff is estopped by a judgment in which they were not 
parties from bringing an action against them for relief to which prima 
facie she is entitled ? I confess frankly I am utterly unable to 
apprehend what sort of estoppel is set up, or how an agreement 
between the plaintiff and other persons is to estop the plaintiff from 
maintaining an action against these defendants on a cause of action 
which cannot be disputed. It is further alleged that by the terms of the 
agreement embodied in the order of the Court that the judges of the 
meaning of the agreement were to be two barristers in New South 
Wales. It appears that the question has been referred to them, and that 
in their opinion the maintenance of an action against the defendants, 
to a certain extent, is not inconsistent with the agreement. The only 
mention of the defendants in the agreement is the stipulation that 
they were to be the Queensland administrators. To bring an action 
against them as administrators of the estate is not inconsistent 
with their being the Queensland administrators. It is a necessary 
corollary that, persons being administrators, any person with any 
interest in the administration of the estate may bring an action against 
them. The plaintiff cannot claim administration against anybody 
else. From whatever point of view this matter is looked at, the 
suggested estoppel seems to absolutely fail, so that neither upon the 
statement of facts as alleged by the defendants, nor upon the statement 
set out in the amended statement of claim, is there any ground for 
holding the plaintiff estopped from bringing this action. The only 
answer will be that upon the facts as stated she is not estopped. 
Cooper J. Cooper J. concurred. 

Beal J. Heal J. : I am of the same opinion on the same grounds — ^first, on 

the ground that the defendants were not a party to the agreement ; 
and, secondly, on the ground that the agreement could not bind tbeu 
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in any event. The agreement or order was to appoint the Queensland 
Trustees administrators. If it had not heen carried out the Queens- 
land Trustees could not be parties to the action, and in consequence of 
it having been performed they are parties to the action. 

On the application for a stay : 

Griffith C.J. : There is no reason for any further stay of proceed- 
ings at this stage. The judge who gives judgment will have ample 
power to control the proceedings afterwards. There will be leave to 
proceed ; the costs of this argument will be costs in the action. 

Solicitor for plaintiff: T. CV Sullivan. 

Solicitor for defendants : Maepheraon, Macdonaid-Paterson d Co. 
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DUNSMURE r. WILLIAMS, Ex parte WILLUMS. 

Brands Act of 1872 Amendment Act of 1874 (38 Vic, No. 9j, s. 3 
— Travelling stock — Necessity of notice of intention to travel stock 
al4mg fenced road intersecting a run. 

Held [per Griffith C.J. and Cooper J., Real J. distentiente), that a person who 
traverses a run by a fenced road intersecting a run crosses the run within the 
meaning of s. 3 of The Brands Act of 1872 Amendment Act oj 1874, which 
requires a drover who intends to travel any stock along any road which may 
intersect a run, to give notice of his intention to cross the run to the proprietor 
or person in charge of such rqn. 

Application to make absolute an order nisi to quash the conviction 
of W. 0. Williams, on the information of F. Dunsmure, of the offence 
of travelling stock along a road intersecting a run without due notice 
to the proprietor or person in charge, as required by s. 8 of The Brands 
Act of 1872 Amendment Act of 1874. 

All the facts appear in the judgment of the learned Chief Justice. 

Stumm : The offence contemplated by the section involves an inten- 
tion to enter upon the run itself. Here the road did not form part 
of the run, and there was no intention to enter upon the run, and 
no actual entry, the road being fenced. He cited Lndeihill v. Long- 
ridge (29 L.J. (M.C.) 66) ; Impounding Act of 1863, s. 46 ; Pastoral 
Leases Act, 1869, s. 46 ; Diseases in Sheep Act, 1890, s. 90 ; Thomas 
Y. Suphenson (2 E.&B., 108). 

Shand : The conviction must stand. The road intersects the run, 
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and the question of its being fenced or unfenced is quite immaterukl. 
The action of the appellant was that forbidden by the exact words 
of the section, and he was rightly convicted. He cited WilUam v. 
Kvans (1 Ex. D. 277), Diseases in Sheep Act, 1890, s. 89 ; Brands Ad 
of 1872, s. 80. 
C.A.V. 

8th September. 

Gbiffith C. J. : The defendant was charged with a breach of s. 8 of 

The Brands Act of 1872 Amendwent Act, an Act passed in 1874, 

which provides, among other things, that ''a drover intending to 

travel any stock on or across any run or along any road which may 

intersect or form the boundary line of any such run shall give the 

proprietor or person in charge thereof not less than twelve hours' notioe 

of the day on which it is his intention to enter on or cross such run." 

But notice is not necessary unless the number of the stock exceeds 2O0. 

In the present case the defendant was charged with travelling along a 

road intersecting Eurella run without giving notice that he intended 

to enter on or cross the run. The road in question passed through the 

run, and was fenced on both sides, but did not form part of the ran. 

It was, I suppose, Crown lands. It is objected by the defendant that 

the section does not apply to a case of that kind, and that is the short 

point for decision. This section is almost a transcript of an earlier 

provision, now repealed, in The Diseases in Sheep Act of 1867, s. 39. 

That provision dealt with sheep, and it was limitied to cases of driving 

sheep on or across runs on which sheep were depastured, or along a 

road which might intersect or form a boundary line of any such ran, 

and the obligation was that the person intending to drive the sheep 

should give the proprietor of the run not more than forty-eight 

or less than twelve hours' notice of his intention. That section did 

not expressly require the person giving the notice to specify what his 

intention was. The Act of 1874 provides that he is to give notice of the 

date on which it is his intention to enter on or cross the run. It is 

contended that the words " cross the run " do not apply to the case of 

a man travelling sheep along a fenced road intersecting a run. It is of 

course clear that, if the term does not cover such a case, a man would 

not be required to give notice, because if going along the road is not 

crossing the run, he does not intend to cross the run, and is not 

required to give notice of his intention to do so. Now, when the Acts 

of 1867 and 1874 were passed, the circumstances of different parts of 

the colony varied. In the Western part the greater number of the runs 

were unfenced, and for the most part there were no defined roads, and 

travelling stock passed along the ordinarily used tracks, quite regardless 

of whether they were recognised or dedicated as public roads or not. 

As a matter of fact there were very few proclaimed or defined roads at 

that time in the greater part of the colony. In the more settled 
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districts there were many inBtances in which the runs were enclosed, 

and in which roads passed through the runs. Those were the 

circumstances when the Legislature dealt with the subject. I have 

looked, first of all, to see whether there is anything in the Act to 

indicate that the Legislature intended to draw any distinction between 

fenced roads and unfenced roads. The only suggestion to that effect 

that I can find is the use of the words "which may intersect" the run. 

That may possibly be intended to suggest a fenced road, or it may be 

only a more accurate way of describing a road that divides a run into 

two parts as distinguished from a road merely going across a run. 

There is nothing else that I can see to indicate any intention to 

distinguish between fenced and unfenced roads. I do not, indeed, see 

any sufficient ground for supposing that the Legislature intended to draw 

any distinction at all. A mob of cattle passing along a road between 

two fences close together may be just as likely to attract stray stock 

from the neighbouring paddocks as if the road were not fenced — at any 

rate, if not so likely, still very likely. The fence may not be in good 

repair, and cattle may or may not be tempted by seeing the mob 

passing along to break through the fences. I see nothing to exclude 

the intention of the Legislature to deal with the case of a fenced road 

if it is a road which intersects a run. The term run used in the Act 

had a very wide meaning. One thing, I think, is clear from the section, 

that the Legislature, in using the term " intersect," showed that they 

intended that any person called upon to construe the Act should accept 

it as their understanding that the fact that a run was divided into two 

parts by a road did not make it any the less one run, and that they 

intended the section to apply to the case of persons intending to drive 

stock along a road intersecting a run and dividing it into two parts. 

1 see no intention on their part to address their minds to any particular 

kind of road. It was not to make any difference, so far as they have 

indicated by their language, whether it was Crown land, freehold, or 

leasehold, or anything else, or whether it was formally dedicated to the 

public or not. All that was necessary was that it should be a 

road. They were dealing simply with physical facts. Here, 

then, is a road which divides the run into two parts, and if stock 

are travelling along the road the Act applies. The only other 

question is whether the word "cross" applies to a case of that 

kind? The term "cross" is defined in the dictionaries to 

mean going from one side of a thing to the other. If a run 

intersected by a road is actually used as one property for the 

purpose of depasturing, I should say that if a person went from 

one side of it to the other by that road, he did the very thing that 

the Legislature contemplated. Therefore, this case falls within 

the terms of the prohibition, and I think the conviction should be 

affirmed. 
v 
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Cooper J. : The satisfactory construction of s. 8 of The Brands Act 
is by no means easy. I have formed the opinion which I have formed 
with considerable hesitation, and with great respect for the views of my 
brother Real, who differs from the other members of the Court. I 
think, at the time of the passing of the Act of 1874, there were runs 
through which roads, either unfenced wholly or partially fenced, passed. 
There were also runs part of the boundary line of which consisted of 
roads either altogether unfenced, or wholly or partially fenced. I have 
no doubt there were also runs into which roads penetrated but did not 
pass out of, as, for instance, in stations in distant parts of the colony 
where there were roads which led to the head station, but no whert 
else. Now, the first difficulty which occurs to my mind on the con- 
struction of this section arises from these words ** any road which 
may intersect or form the boundary line of any such run.*' I think 
the proper grammatical construction of these words " any road which 
may intersect or form the boundary line of any such run" is a road 
which may intersect the boundary line of any such run, or form the 
boundary line of any such run, not any road which may intersect any 
such run or form the boundary line of any such run. I think that the 
latter meaning is not the correct one. I think the former meaning l«; 
the proper grammatical construction, and I think it is supported by the 
other. I do not think you can speak correctly — I do not think you would 
use the words in their proper scientific meaning— if you were to speak 
of a run being intersected by a road at all. You may certainly speak 
of two lines intersecting each other, but you cannot talk of a road 
cutting or dividing a run, and you cannot talk of a run cutting 
or dividing a road. Therefore, I have come to the conclusion 
that these words mean any road which may intersect the 
boundary line of any such run, or form the boundary line 
of any such run, and if that is the proper interpretation of it, 
these words apply to the case of a road which passes into a roc 
and does not pass out of it. Now, it seems to me clear that 
this section was passed in the interests of the pastoral occupier, and 
not in the interests of the drovers or persons travelling cattle. It wft< 
intended to protect the pastoral occupier against persons droving mob^ 
of cattle through his place, and to protect his cattle from being 
picked up and removed by dishonest drovers, and to protect his pastuK 
against the depredations of that stock. In those days it, seems to nit 
that Parliament assumed that there were and that there had exist€<i 
dishonest drovers. I would not like to assert that there are such 
persons now, yet, at the same time, would not like to assert the contrary. 
It seems to me that, whether the road is fenced or unfenced, it is ja«t 
as necessary that the pastoral occupier through whose run a ro&i 
passes, should have notice of the approach of a mob of cattle, as it is in 
the case where a road is not fenced at all ; because, if the drover is 
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dishonest, it would be a very simple thing for him to put down a few 
panels of the fence and let the cattle belonging to the pastoral occupier 
join in the mob, or it would be easy for him to drive his cattle into 
the paddock and allow them to stay there for some days. Jn a very 
large run such a thing might not be noticed for some weeks. I think, 
therefore, that this section was intended to protect the pastoral occupier 
and his cattle, and to protect one through whose run a fenced road 
passes, just as much as one whose road is not fenced at all. What the 
drover has to do is to give the pastoral occupier notice of the date on 
which it is his intention to enter upon or cross such run. Now, I am 
of opinion that it is a perfectly correct thing of the word ** cross *' to 
ase it as meaning passing from one side of a run to the other ; and 
therefore, if a road passes through a run — and it seems to me that this 
was undoubtedly a run — a person who traverses that road crosses 
that run. Therefore, I think the decision of the magistrates was 
correct, and the person who intended to cross that run, intended to do 
what he actually did do, and did not give proper notice. He was 
therefore properly convicted ; and, under these circumstances, I agree 
with the decision of the Chief Justice that* the rule should be dis- 
charged. 

Real J. : Li this case I have the misfortune to differ from my brother 
judges, and as it is on the construction of a statute, I feel that I must 
give judgment according to my own view. Probably we differ in the way 
in which we look at the circumstances existing at the time the Acts were 
passed. I gather the circumstances from the Acts of Parliament. I am 
somewhat familiar with the circumstances of the country, but if we can 
ascertain it from the course of legislature it seems to me that, as 
lawyers, there is where we should look rather than elsewhere, because 
there we will have som^hing to go upon, and elsewhere we will only 
have individual opinions. Now, from the very earliest times that I 
can trace, persons travelling stock had certain privileges given to them 
which did not belong to the public generally. Persons travelling 
horses, cattle, or sheep might depasture the same on any unenclosed 
Crown land, within a distance of half a mile of the road, notwithstanding 
that such land might be used for pastoral purposes. Section 62 of llie 
Fimoral Leases Act of 1669, and all the Acts up to 1897, re-enacted s. 
50 of the Act of 1868, which gave that right. Section 50 said : — 
'* Any person driving horses, cattle, or sheep along any road used or 
required for the purpose of travelling, may depasture the same on 
any Crown lands, unless the same are enclosed, within the distance 
of one half mile of such road, notwithstanding any l6ase of such 
land for pastoral purposes." So that even over freehold land there 
was a right to depasture within half a mile of a road, and even if the 
land were enclosed there was a similar right given. 

It may be argued that in Tlie Pastoral Leases Act of 1869, the word 



DUNBMUBB V. 

Williams, 
Ex parte 
Williams. 

Cooper J. 



BealJ. 



268 



THE QUEENSLAND LAW JOURNAL. 



1899 



DUNSVUBE V, 

Williams, 
Ex parte 

WiLLIAMfl. 

BealJ. 



land meant only the land under that Act, but the Act of 1864 distin- 
guished with regard to pastoral leases. Then on freeholds the right k 
depasture was given by s. 230 of the Act of 1897 with an additional 
right, that section saying : — 

** Any drover driving stock or any traveller riding or driving stock 
other than sheep along any road ordinarily used for the purpose of 
travelling stock, and passings through land leased under Part 111. of 
this Act, or Part III. of The Crown Lands Act of 1884 , or comprised 
in an occupation license under Part V. of this Act, or Part V. of 77^ 
Crown Lands Act of 2884, may depasture such stock on any part of 
the land which is within a distance of half-a-mile from the road, and 
which is not part of an enclosed garden or paddock under cultivation, 
or within the distance of one mile from the principal homestead or 
head station, notwithstanding that the land is leased under Part HI. 
of this Act, or Part III. of 21ie Crown Lands Act of 1884, or comprised 
in a license under Part V. of this Act, or Part V. of The Crown IjawU 
Act of 1884. Provided that where a fence has been erected on one 
side of the road, and there is between the fence and the nearest fence 
or barrier sufficient to pievent the passage of stock on the other ^de 
of the road a distance of not less than one clear mile, such stock may 
be depastured upon any part of the land which is within that milt>. 
but shall not be depastured upon any part of the land which is 
separated from the road by any such fence or barrier." 

In 1866 Tlie Diseases in Sliee}) Act was passed, and s. 89 provides :— 

'^ Any owner or person in charge intending to drive any sheep 
on or across any run where sheep are kept or depastured, or 
along any road which may intersect or form the boundary line of any 
such run, shall give the proprietor thereof not more than forty-ei^h: 
nor less than twelve hours' notice of his intention by leaving tht 
same at such proprietors' house or homestead, or at the head station 
on such run, under a penalty of not exceeding twenty pounds." 

Section 5 of the Amending Act of 1877 (41 Vic, No. 14) enact- 
that twelve hours' notice shall be given. When the Brands Act' 
was passed, therefore, the Legislature had before them these laws: 
The Act of 1872, passed without any provision as to notice, The Impow^'- 
ing Act of 1863, The Pastoral Leases Act of 1863, and The Disease-^ i^' 
Shee}) Act of 1 866. The Brands Act of 1874 was then passed, enacting :— 

" Any actual proprietor, superintendent, or drover intending :o 
travel any stock on or across any run, or along any road which may 
intersect or form the boundary line of any such run, shall give tht 
proprietor or person in charge thereof not less than twelve hours 
notice of the day on which it is his intention to enter on or cross sncb 
run. . . . and any proprietor, superintendent, or drover neglect 
ing to comply with the provisions of this section shall on conviction 
for every such offence in a summary way forfeit and pay any sum not 
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dishonest, it would be a very simple thing for him to put down a few DumMou «. 
panels of the fence and let the cattle belonging to the pastoral occupier ex paru 
join in the mob, or it would be easy for him to drive his cattle into WnjiUits. 
the paddock and allow them to stay there for some days. In a very Cooper J. 
large run such a thing might not be noticed for some weeks. I think, 
therefore, that this section was intended to protect the pastoral occupier 
and his cattle, and to protect one through whose run a fenced road 
passes, just as much as one whose road is not fenced at all. What the 
drover has to do is to give the pastoral occupier notice of the date on 
which it is his intention to enter upon or cross such run. Now, I am 
of opinion that it is a perfectly correct thing of the word << cross " to 
use it as meaning passing from one side of a run to the other ; and 
theiefore, if a road passes through a run— and it seems to me tbat this 
was undoubtedly a run -a person who traverses that road crosses 
that run. Therefore, I think the decision of the magistrates was 
correct, and the person who intended to cross that run, intended to do 
what he actually did do, and did not give proper notice. He was 
therefore properly convicted ; and, under these circ\mistances, I agree 
with the decision of the Chief Justice that the rule should be dis- 
charged. 

Beal J. : In this case 1 have the misfortune to differ from my Beal J. 
brother judges, and as it is on the construction of the statute, I feel that 
I must give judgment according to my own view. Probably we differ 
owiug in part to the way in which we look at the circumstances exist- 
ing at the time the Act was passed. I desire to gather the circumstances 
from the Acts of Parliament. I am somewhat familiar with the 
circumstances of the country, but if we can ascertain the object of an 
Act or section from the course of legislation, it seems to me that, as 
lawyers, there is where we should look rather than elsewhere, because 
there we have something certain to go upon, and elsewhere we will 
only have individual opinions. 

From the very earliest times in this colony, persons travelling 
stock had certain privileges given to them which did not belong to the 
public generally. Persons travelling horses, cattle, or sheep along 
any road used for the purpose of travelling, may depasture the same 
on any unenclosed Crown land, within a distance of half a mile of the 
road, notwithstanding any lease of such land for pastoral purposes ; 
[s. 62 of The Pastoral Leases Act of 1869, re-enacting s. 60 of the 
Act of 1868, which was a re-enactment of s. 20 of 24 Vic, No. 11]. 
They may so depasture on any unenclosed land (even freehold) without 
being liable to have their stock impounded {Impounding Act, 1863, 
(27 Vic, No. 22), s. 45); and even where lands are enclosed, if enclosure 
, is only by licensed gates, travelling stock may be depastured on any 
part of so enclosed land within half-a-mile of road, and which is held 
iiinder pastoral lease though not on freehold land so enclosed ( Kmioaure 
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.DuNSMORE r. of Hoa(U Act 1864 (28 Vic, No. 29), ss. 8 and 9). The like right of 
Ex paru ' depasture was given by The Lund Act of 1884, over land held under Part 
Williams. 3 of ^hat Act (48 Vic, No. 28, s. 36), and The Land Act, 1897, s. 230, con- 
Beal J. firms the right given bj Act of 1884, and gives the like right over lands 

under Part 8 of Act 1897, and in some cases extends the right to a dis- 
tance of one mile. This right of depasturing is given under certain con- 
ditions, chief of which is that the horses, cattle, or sheep be travelled 
at a certain rate (six to eight miles per day), and the drover is made liable 
to a penalty of i&20 for depasturing contrary to the provisions. Every 
Act giving the right specified the conditions upon which it was to be 
exercised, and imposed the penalty for depasturing contrary to the 
provisions, but these Acts made no provision for giving notice to the 
persons owning the lands upon which the right to depasture was given, 
and until 1867 there was not any provision requiring notice. 

In 1867 The Diseases in Slieep Act (81 Vic, No. 86) was passed, and 
8. 89 provides : ** Any owner or person in charge intending to drive 
any sheep on or across any run where sheep are kept or depastured, or 
along any road which may intersect or form the boundary line of any 
such run, shall give the proprietor thereof not more than forty-eight 
nor less than twelve hours' notice of his intention by leaving the same 
at such proprietor's house or homestead, or at the head station on such 
run, under a penalty of not exceeding twenty pounds." This Act, as 
its title shows, was passed to prevent the spread of diseases in sheep, 
and the notice required by s. 89 was intended to enable the sheepowners 
through or alongside whose runs sheep were driven, to take measures 
to protect their flocks from infection. It was found to serve also the 
purpose of protecting such persons from having the burden of depas- 
turing travelling sheep longer than the law directed, and from other 
inconveniences. Yet it was in operation seven years before experience 
induced Parliament to require any notice in the case of persons 
travelling horses or cattle, although in the meantime Tlie Pastoral 
Leases Act of 1869 and The Brands Act of 1872 had been passed, each 
dealing with the question of travelling stock, and the former re-enact- 
ing the provisions giving the right to depasture. 

In 1874 Tlie Brands Act of 1872 Amendment Act (88 Vic, No. 21j 
was passed. Section 8 says : '< Any actual proprietor, superintendent, 
or drover intending to travel any stock on or across any run, or along 
any road which may intersect or form the boundary line of any such 
run, shall give the proprietor, or person in charge thereof, not less than 
twelve hours' notice of the day on which it is his intention to enter on 

or cross such run and any proprietor, superintendent, or 

drover neglecting to comply with the provisions of this section shall, 
on conviction, for every such offence in a summary way forfeit and pay 
any sum not exceeding £10. Provided that this notice shall not be 
necessary where the number of stock does not exceed two hundred." 
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Now, that being the state of the law, the defendant undertook to 
travel stock oattle, to a number exceeding 200, from Mitchell to Boma, 
along the stock road, which was also the main road for traffic, for 
wheeled vehicles, &c. He had, under the Acts mentioned, a right 
within half a mile of that road to depasture stock on any unenclosed 
land held under certain tenures, and was not liable to have his stock • 
impounded off unenclosed land so situated, even freehold. In the 
exercise of this right he of necessity had a right to go upon and within 
the distance mentioned to cross any run which was subject to his right 
of depasturing, and the question is what duty was imposed upon him 
as to giving notice ? It seems to me that Tke BraruU Act of 1874 
imposes a further condition on his right to depasture. I am of 
opinion that s. 8 was passed to secure to the proprietor of any such run 
at least twelve hours' notice of the day on which a person travelling 
with more than 200 head of stock intended to impose on such run the 
burden of depasture, and that the defendant was bound to give such 
notice to the proprietor on any run upon which he intended to depasture. 
I think that there would be evidence to support a finding that he did 
BO intend with respect to every run, any unenclosed part of which was 
within half a mile of the road he travelled. The words in the 
section are wide enough to cover the case of a mere trespass 
without colour of a right. The complainant's land was free- 
hold. There was a fence on each side of the road» dividing 
complainant's land from it. Each portion of complainant's land is a 
separate enclosure, between which the road runs. In one, or perhaps 
in each of the enclosures, is to be found a small piece of leased land, 
bat it is admitted that the complainant owned no portion of the road 
whatever. Freehold or leasehold, that road formed no part of 
the complainant's run. Under these circumstances defendant had no 
right of depasture over any part of complainant's property, and there 
was no evidence that he intended to trespass thereon. I therefore think 
that he was not required by law to give any notice to complainant, and 
that this rule ought to be made absolute. The defendant was not even 
charged with intending to enter on or cross plaintiff's run. There was 
no evidence of any such intention on his part in the sense of going in, 
upon, or over, any part of complainant's property, and the magistrates 
clearly proceeded on the notion that they ought to reject the words 
limiting the notice to occasions in which there was an intention to 
enter upon or across, and give to s. 8 of Tfie Brands Act o/ 1874 the 
same meaning as s. 89 of The Diseases in Sheep Act. We are asked to 
support this conviction not on the ground that the magistrates were 
right in so holding, but on the ground that going along a stock road 
which was not part of complainant's property was crossing complainant's 
property, in other words, in order to deprive defendant of his common 
law right, and to create an offence. We are asked to hold that he 
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crossed complainant's run, although he did not go upon or over it. 
The rule of this Court has not been to strain the meaning of words to 
deprive a man of a right, or to impose on a man a burden, or to make 
an offence of that which was formerly not an offence. The role has 
been that it will require express and clear words to do any of these 
) things. That is the principle upon which, at the present sittings, this 
Court decided the case Goldsworthy v. The BriUiant Gold Mining Co , 
Ltd. (9 Q.L.J 254), when we held that the words "If any person 
employed in or about a mine suffers injury owing to the negli- 
gence of the owner of such mine, or owing to the non-observance in 
such mine of any of the provisions of this Act, the person 
so injured or his personal representative may recover from the 

owner compensation by way of damages provided 

that in estimating the damages due regard shall be had to the 
extent to which the person injured contributed by any nogligence 
on his part to the injury,'* did not affect the right of any owner guilty 
of negligence to rely upon contributory negligence of the person 
injured as a complete defence to any claim for compensation. This 
Court construed the proviso as relating only to the non-observance of 
provisions of the Act, and not as indicating that the words '* suffers 
injury owing to the negligence of the owner" was to cover negligenoe 
of the owner in any case where by reason of the contributory negli- 
gence of the person injured such negligence would not give a cause of 
action at common law. The decision in that case {Goldtworthif v. 
The Brilliant Gold Mining Company^ Limited) was based upon this 
rule of interpretation : that defendants were not to be deprived of the 
defence of contributory negligence except by clear and express words. 
This Court, following that rule, held that where there was contribu- 
tory negligence an injury which, in point of fact, would not have been 
suffered but for the negligence of the owner, was not, in point of law, 
injury suffered owing to the negligence of the owner within the mean- 
ing of these words in the Mining Act. To that proposition I assented. 
Except on that ground, we, I think, had no right to send that case 
back for a new trial, and to hold the proviso limited to one point of 
the section. I think it is a good principle that when fui act of Par- 
liament imposes a further burden on a man, then it is for Parliament 
to speak out, to say so clearly, and if the language is capable, reason- 
ably capable, of a construction which excludes the burden, this Court 
ought to give such an interpretation. Upon that rule of interpretation 
I think this Court acted in the case mentioned. At least, it was the 
ground of my assent to the judgment. The Court is perfectly familiar 
with cases where contributory negligence is not a defence, and where 
both negligent persons are liable to contribute to the damages caused 
by the injury, as in the case of collisions at sea, and therefore there 
was no difficulty in construing the words of the section, and giving 
full effect thereto, and to the proviso as applying to the whole section, 
but the rule of contributory negligence had, at common law, applied 
to cases other than maritime, and this section was strictly construed 
that defendant might not be deprived of that defence. The 
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same rule was applied in the case of Klurer v. WooUoongabba Dukbmube v. 
Divuional Board (2 Cj.L.J. 87;. [See, also, decision of Privy Council in Williams, 
appeal from this Court, Uardimj and anotfier v. Commissioners oj Stamps ^ ^**^ 
jor Queensland (1898) App. Cas. at p. 776]. It seems to be the iiJ^s. 

principle upon which the Court has always proceeded, and 1 think it is Bxal J. 
the rule we should apply in this case. 

At the time this Act was passed, a great deal of property was. 
held under pastoral leases, and in many instances the stock road 
was included in the run, and the lessee had the right to depasture 
his cattle, horses and sheep across that road. It was his, subject 
to the right of the public to go across it. I think, in that case, it 
could be fairly said that such a road intersected the run. Now, 
in this case the land was freehold land. It was fenced in, and 
unquestionably two separate and not adjoining enclosures, the road 
running between them, and they only formed the same run in the 
sense that both enclosures were worked under the same management. 
I do not think the Brands Act uses the word in such a sense. That 
Act recognises that there may be two runs under one management 
—that there may be two adjoinmg runs of the same owner. By ss. 4 and 
5 of the principal Act, the provisions as regards branding are that if there 
are two adjoining runs you may have only one brand ; but if you have two 
or more runs not adjoining, you may have two or more brands. The 
Pastoral Leases Act not only provides for a number of runs forming one 
property in the sense of being worked together as one station, but provides 
that each run shall be of not less than a certain area, and beyond a 
certain area you could not have a consolidation — ^you must have leases of 
more runs than one. The definition of *' run " in the Brands Act is wide 
enough to include the greatest property, and small enough to include 
a place where you could only feed a cow, and now notice will be 
necessary to every person who owns only a few cows and has a farm or 
even an allotment fenced in on each side of a public road. If this 
Court holds that two properties not adjoining are to be considered one 
run when they are worked together, and that passing along land which 
is between the properties is crossing such run, then if instead of a 
public road (whether ten chains or one chain wide) the defendant 
owned a farm running between the two freeholds of the complainant, 
the defendant for going through his farm could be convicted. I cannot 
see how it can be limited. If a man can cross without going in or 
upon or over a thing, I cannot see myself what rule we will have to 
guide us. I see no principle upon which we can confine it to a case 
where he goes along a road. The only provision is notice where he 
intends to go across the run. Section 8 of The Brands Act oJ 1874 is 
manifestly, so far as consistent with the intention of the Legislature, 
a mere copy of s. 89 of Tlie Diseases in Sheep Act. The alterations 
other than the substitution of names, if the object was such as suggested 
in this case, were worse than useless, and could only render what 
would otherwise be clear and effective, to say the least of it, very 
doubtful and certainly defective. I do not think we are justified in 
imputing such want of care if the language used is fairly open to a 
difierent construction. For these reasons 1 cannot come to the con- 
clusion that the words '* cross such nm " can be applied to this case — 
a case where a man neither enters upon nor goes over the run alleged 
to be crossed. And as I have already said, I think the defendant was 
not guilty of an offence, and this rule ought to be made absolute. 

Solicitors for appellant : Bouchard dt Holland^ town agents for 
Mayne, Roma. 

Solicitors for respondents : Morris dt Fletcher^ town agents for 
l^ball, Roma. 
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BOWMAN r. HOOD. 

ComtitHtion — Election Petition — Member of the Legislative Asitembli/ 
holding ojficv of profit under the Croioi — Officer acting without j'm 
— Ilubhit Board — Board of Sttfck Commissioners, 
An election petition was presented against the retam of H. as a member of the 
Legislative Assembly, on the ground that he held at the date of the election 
and of the petition offices or places of profit under the Grown. The offices of 
profit alleged to be held by him were those of member of the Central Babbii 
Board, a statutory authority charged with the management and control of 
the fulfilment of the Acts relating to rabbits within the colony, whose members 
were entitled to receive only actual tra\ elling expenses, and of the Board of 
Stock Conmiissioners under The Diseases in Stock Act of 1S96. The members 
of the latter Board, under regulations made under the last-mentioned Act, 
were entitled to receive a fee for each sitting of the Board. On the trial of the 
petition, it appeared that some time prior to the date of the election, H. had 
sent in his resignation as a member of the Board of Stock Commissiooers, 
but had, at the request of his fellow members, withdrawn it ; but while doing 
so had expressed his intention of accepting no fees for his services as a mem- 
ber. H. continued to act as a member of this Board both before and after his 
election, but did not ask for nor receive any fees for so acting. He also con- 
tinued to act as a member of the Babbit Board, but drew no fees for travelling 
expenses for some time prior to the election. 
Heldy that the position of member of the Board of Stock Commissioners was aa 
office of profit under the Crown, and that H.'s election must be avoided. 

Trial of an election petition before the Court of Elections Tribunal, 
constituted as follows:— Judge, Mr. Justice Real. Assessors, A.J. 
Callan, T. Dibley, D. T. Keogh, J. Leahy, T. Plunkett, R. H. Smith. 

The petitioner, David Bowman, was a candidate at the election for 
a member of the Legislative Assembly for the electoral district of 
Warrego, holden on the 25th day of March, 1899 ; and the respondent, 
William Walter Hood, was also a candidate, and declared by the 
returning-ofiicer to have been duly elected at the election. The 
petitioner presented a petition against the respondent, making the 
following, among other allegations : — ** Your petitioner further says 
that on the days of the nomination of the said William Walter Hood 
as a candidate at the said election, and of the holding of the said 
election, the said William Walter Hood was incapable of being elected 
as a member of the Legislative Assembly of the said colony, inasmuch 
as he then held certain offices and places of profit under the Crown- 
that is to say, the office and place of member of the Board of Stock 
Commissioners under The DUeases in Stock Act of 1896^ and the office 
and place of member of the Central Rabbit Board under Ths RaM 
Boards Act of lt>96,*' The petitioner also claimed the seat on the 
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groand that certain votes of divers persons were counted in favour of ^" " 

The Warbbgo 
the respondent who were not legally entitled to vote. The respondent Election 

recriminated, and on a scrutiny the number of his majority was in- /^^'"^^^ ja 

creased. The validity of the election then remained to be decided 

on the question as to whether the said offices were offices of profit 
ander the Grown. The following facts were admitted: — That on 
January 4, 1898, the respondent was gazetted as a member of the 
Board of Stock Commissioners ; that he acted as a member of the 
Board from that time until some time in October, 1898, when he ten- 
dered his resignation ; that he and the other members of the Board 
then arranged, and, as far as they could, agreed that he should continue 
to act as an honorary member, and should, therefore, be paid no fees ; 
that after that date there were, in fact, no fees paid to him ; that 
although he received no fees since October, 1898, he acted with the 
other members of the Board, and, except that he was not paid fees, 
was in all other respects treated as a member of the Board ; that on 
the 25th March, 1896, he was appointed a member of the Central 
Babbit Board ; that since that date, up to date of trial, he has con- 
tinued to act as a member of the Board ; that he has been paid 
nothing in connection therewith since Slst October, 1898 ; that since 
drd of October, 1898, he has continually resided in Brisbane. It 
appeared in the evidence that the following regulation was made by 
the Govenor-in-Council on September l7th, 1896 : — " Every member • 
of the Board {i.e., of Stock Commissioners) other than the chief in- 
spector, shall receive a fee of two guineas in respect of each duly con- 
vened meeting of the Board." The fees paid under this regulation 
came from the Diseases in Stock Fund, raised by assessment under 
the Act. The members of the Central Babbit Board received expenses 
at the rate of £1 for every day actually from home, and, in addition, 
railway fares. These expenses were paid out of the Central Babbit 
Board Fund— a fund created by an annual endowment from the con- 
sohdated revenue fund. The assessors found as a fact that the respon- 
dent did not resign from the Board of Stock Commissioners, but that 
the arrangement or agreement made between Mr. Hood and the other 
members of the Board was substituted for his resignation. 

Real J. (addressing the assessors) : 1 intend to ask you this ques- Iteal J. 
tion : Did the respondent, at the date of the election, hold an office 
or place of profit under the Crown? As 1 read the law, you 
have to decide the question of fact; although, the late Chief 
Justice — ^for whose decisions, as a lawyer, 1 have the greatest respect 
—if he is properly reported, held that you had to decide the law as 
well {Flood V. Tozer, 8 Q.L.J. 121). I am not prepared to say that he 
was right ; therefore, I leave it to you as a question to decide as your 
conscience dictates the law and the facts. It is like a case of arbitration. 
If a case is referred to arbitration, it does not make a particle of diffei:- 
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In re cjnce whether the arbitrators are right or wronff in law, and if the oon- 

The Warbboo o » 

Election struction of the late Chief Justice is correct, it is your province (o 

Petitiw decide so now. I do not take that view, but it does not necessarily follow 
(IJOWM AN V. Hood) ■' 

that I am right. The Appeal Court has to decide that question. In 
considering the question you will do so as men of common sense and 
judgment. If I think you answer it wrongly — to the extent that 
there is no evidence to support it — ^my decision, unless either of my 
learned friends asked me to reserve a special question, would be 
according to my view of the law. But it does not necessarily follow 
that my view of the law would be taken by the Court of Appeal. Of 
course, if your view of the facts and law, and my view of the law, 
coincide, there will be no ground for an appeal. But if they do not 
coincide, there will be a ground of appeal. It is therefore neces- 
sary in this case to put the question to you. You are absolutely free 
to answer according to your own lights. My practice in this and in 
all other cases is to get every possible fact, so that a case can be 
decided by a higher court. I am very anxious that, should I be 
wrong in the law, the facts will be so proved that I can be put right, 
because there is a higher tribunal to put me right. That is my 
reason for putting this question. I put this question, also, so that if 
my view of the law should not also be strictly correct — ^and I hold 
the view I do with considerable diffidence, seeing that I have not 
' looked up the decision of the late Chief Justice which has been cited 
— that no injustice will be done. If the decision of the late Chief 
Justice, as read, is correct, I would be doing a gross injustice to one 
of the parties if I did not ask that question. The Tribunal cannot 
disagree with my law, because I am the law of the Tribunal ; bat in 
the event of the assessors disagreeing with my law, and finding con- 
trary to my law — if they have a right so to find — the appellate oonrt 
is to decide. There is an appeal on a question of law. If the 
assessors find contrary to my law, and if they have a right so to 
find, then my law is nowhere, even if I happen to be right in law. 
If it is within the province of the assessors to decide without refer- 
ence to the law, then it does not matter a bit if they decide contrary 
to my opinion, and the Appeal Court thought my opinion was right. 
There is an appeal on a question of law, not on a question of fact. 
There is no appeal from the assessors. If I go wrong, there is an 
appeal from me. If the assessors go wrong, within their province, 
there is no appeal, and the only question would be. Was it within 
their province ? 

Groom, for the petitioner : The office or place on ** the Board of 
Stock Commissioners " under I'he Diseases in Stwk Act of 1896 is an 
office or place of profit within the meaning of s. 5 of The OfficiaU in 
Parl\4tment Act of 1896. The section corresponds with the various 
English enactments — cf.f/., 6 Anne c. 7 (c. 41 revised statutes), ss. 24, 
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25, 26, 28. English decicdons, therefore, are applicable. The inten- ^» re 

tion of The OfficiaU in Parliament Act was to allow responsible Election 

Ministers to sit in the Assembly, but to exclude officers who might /bowmlSLThood) 
be servile to those who had patronage at their disposal ; as the 
Managers of the Commons in conference, in 1706, stated, in reference 
to a total repeal of a prohibitory clause as to placemen : '' A total 
repeal of that provision would admit such an unlimited number of 
officers to sit in their house, as might destroy the free and impartial 
proceedings in Parliament, and endanger the liberties of the Commons 
of England." (Hallam's Constitutional History of England, vol. IIL 
cap. 15 (n), p. 198). The rule of construction is laid down by Hallam 
thus (p. 198) : ** These restrictions ought to be vigorously and jealously 
maintained, and to receive a construction, in doubtful cases, according 
to their constitutional spirit ; not as if they were of a penal nature 
towards individuals, an absurdity in which the careless and indulgent 
temper of modern times might acquiesce." The position on the Board 
of Stock Commissioners is an office or place. (See Abbott's Law 
Dictionary, vol. II., 200). Office is defined to be a right to exercise 
a public or private employment, and to take the fees and emoluments 
thereunto belonging, whether public or private." "Any man is a 
public officer who hath any duty concerning the public, and he is 
not the less a public officer where his authority is confined to narrow 
limits ; for it is the duty of his office, and the nature of that duty, which 
make him an officer, and not the extent of his authority.*' Respondent 
administers a public Act ; acts with a public servant [s. 5 (2)] ; 
makes investigations under the Act (5) ; may assist in establishing 
laboratory (6) ; and holds examinations of public officers (7). It is an 
office of profit. By s. 11 the Govemor-in- Council may make regula- 
tions (sub-sec. 24) prescribing fees and allowance to be paid to mem- 
bers of the Board ; and regulations made fix the fee at two guineas 
per sitting. The respondent has declined fees. This does not pro- 
tect him. {Harvey s Case, F. & F. 694 ; Rogers on Elections, vol. II. 
25). An office held under statute was held to vacate seat, although 
there was a refusal of salary. The test is, Does the office carry fees, 
and can fees be claimed ? (See May's Parliamentary Practice, lOth 
Edit., p. 608). Viscount Palmerston, in 1861, accepted the honorary 
office of Constable of Dover Castle and Lord Warden of the Cinque 
Ports, from which the salary payable by the Crown had been with- 
drawn. The warrant granted '' all manner of wrecks, fees, rewards, 
commodities, emoluments, profits, perquisites, and other advantages 
whatsoever to the said office belonging. '* Held, that a new writ should 
issue. The Chiltem Hundreds is in point. No actual fees are paid 
on its acceptance. The offices are nominal, but as the warrants of 
appointment grant them together with all wages, fees, allowances, 
they assume the form of places of profit. (May, p. 605). In 1881 



Petition 
mANv.H 

BealJ. 



276 THE QUEENSLAND LAW JOURNAL. im. 

In re a new writ was issaed in the case of Mr. Herbert Gladstone, 

The Wabbboo 

Election who accepted a lordship of the Treasury without salary. [May, 612 

(BoJ^I^HooD) (^)l- ^*^® *®^* applied in Delane v. Uillcoat (9 B.&C. 810) is, Can 

profit be made out of office ? The source cf the fees does not matter. 

(Model V. Cruickskank, 8 Q.L.J. 141). The fees there were paid by the 

public to the poundkeeper. (See, also, The Frome Case, 2 P. R. &. D. 

58 ; Rogers on Elections, vol. II. p. 11). The office was under the 

Crown ; the appointment is by the Govemor-in-Council [s. 6 (1)] ; and 

power of removal is in the Governor-in-Council. The Board holdi 

meetings at times fixed by the Ministry [s. 5 (4)], and must make 

inquiries when directed (s. 5). 

The same arguments apply to respondent's position as a member 
of the Central Rabbit Board under The Babbit Boards Act of 1896. 
Respondent, therefore, held an office of profit at the time of his elec- 
tion, and the seat should be declared void. 

Sliand and Lukin for respondent : The office or place as member of 
the Central Rabbit Board is not one of profit. By s. 8 of Tlie IIMU 
Boards Act, 1896, a fund is created, but by s. 1, it is only applicable for 
defraying the necessary expenses of administering the Act, including 
the necessary travelling expenses of any officers or servants of the 
Central Board. The members of the Board are entitled to expenses 
only, and so can make no profit. If they receive more than expenses, 
there is an illegal payment, and they are compellable to refund. The 
evidence shows payment of expenses only. As regards the position of 
the respondent as a member of the Board of Stock Commissioners, 
the fees granted were only expenses and so cannot be said to be profit. 
Moreover, these fees he never received, and so the office is not of profit 
to him. In Delane v. Hillcoat (supra) the test applied was, did the 
defendant receive profit ? As the respondent did not receive any fees, 
the office is not one of profit. 

Real J. (addressing the assessorb) : I intend to submit two questions 
to you: 

*' Did the respondent on the day of the election hold an office or 
place of profit under the Crown — 

faj Considered as a question of fact ; 
(bj On the assumption that the whole question of law 
and fact is one for the assessors ? " 

( a) Is it an office or place of profit considered as a question of fact 
— whether any profit was derived from it ; and (6; on the assumption, 
gentlemen, that it is to be decided by the view you take of it according 
to " equity and good conscience " apart from the question of law. It 
is only fair to put it on that ground, and you will kindly answer it, 
because the point has been raised that it is for you to decide. For 
these reasons, then, gentlemen, I will ask you to answer the questions: 
<< Did the respondent on the day of the election hold an office or place 
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of profit under the Crown ; (a) Considered as a question of fact " — ^you J» *■« 

will probably have no trouble about that; — and fh)^^ On the assumption Election 

that the whole question of law and fact is one for the assessors ? ** ,^ Pbtition 

^ (Bowman V.Hood) 

My view of s. 24, 1 may tell you, is that it applies to the form of 
proceeding only. In any event, you will kindly answer so that the 
contention both of Mr. Shand and Mr. Qroom may be open to decision 
in a higher tribunal. If, by any chance, you should be three to two, 
do not come to any conclusion until the other assessor is here, because 
it is well you should have the full body of the assessors if you do 
conflict. 

[The assessors then retired, and on returning in about a quarter of an 
hoar Mr. Leahy handed written replies to His Honor.] 

Real J. : The answer to the first question is '< No," and to the (h) 
branch, ''It is not necessary for us to answer that *' — assuming that 
they have nothing to do with questions of law. I cannot direct the 
assessors any further : I take their answers. Counsel may take it 
that I have directed the assessors that they have nothing to do with 
questions of law ; so that they may have the right of appeal to the 
Fall Court. Have you anything further to say, gentlemen, on the 
findings ? 

Real J. continued : The assessors have found the facts, and they 
have taken it that they have nothing to do with the law. If there is 
any question of fact that will assist in coming to a conclusion, I shall 
be pleased to put it. They have found, as a question of fact, that there 
was no profit arising out of the position. 

Groom. : Inasmuch as a right of profit attaches to an office, that 
makes it an office of profit. Of course, that is a question of law. 

Shand : I have nothing to add your Honor. 

Real J. : I am inclined to be against you, Mr. Shand, on this 
point. I am with you as far as the Rabbit Act is concerned, 
because ^he could not make any profit out of that, except by doing 
what was wrong — which cannot be assumed — ^because he was only 
entitled to necessary expenses. But on the other point I am inclined 
to be against you. If you have anything further to say, I shall be glad 
to hear you. 

Shand : I do not think I have much chance of being able to support 
my contention, because there is a singular paucity of authorities on 
the subject. 

Real J. : Yes, because formerly those matters were decided by the 
Elections and Qualifications Committee. Of course you have the right 
of appeal, under s. 27, pending which my certificate must be withheld. 
The decision at present is that the assessors find that the sitting 
member had a majority. Therefore on the case made as regards the 
voting, the sitting member is entitled to his seat. His majority is 
increased and not diminished. On that ground the appellant fails 
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Jnre to show that he has any title to the seat. I therefore declare that the 

The Wabbboo . . , , , 

Election petitioner was not elected on the true count. 

irnir^lHooD^ ^^ *^® ^^^^^ branch of the petitioner's case the facta found 

and admitted are: — That the respondent was appointed to the 

position of a member of the Board of Stock GommisaioDers, 

and that he acted as a member of that Board until some time 

in October of last year; that he and the other members of the 

Board, after his election to Parliament, arranged, and, so far as 

they could, agreed that he should continue to act with them 

as an honorary member, and should thereafter be paid no fees ; that 

after that date there were no fees paid to him ; that in October be 

tendered his resignation, and that his resignation was not accepted; 

that although he received no fees since October, 1898, he acted with 

the other members, and, except that he was not paid fees, was, in all 

other respects, treated as a member of the Board ; that the arrangement 

or agreement admitted to be made between the respondent and the 

other members of the Board was substituted for his resignation ; that 

the respondent, at the date of the election, did not hold an office of 

profit under the Grown considered as a question of fact. Looking at 

the facts found, it seems to me, as a question of law, that those facts 

constitute the holding of an office of profit under the Grown. Although 

he received no fees — no remuneration in regard to his position on the 

Stock Board — he was entitled to be paid a fee for each attendance ; and 

therefore, it is an office of profit. It is, therefore, my duty to declare 

— in accordance with the determination of the tribunal on the questions 

of fact — that Mr. Hood was disqualified from being elected, as holding 

an office of profit ; that the election is void ; and I declare the election 

void accordingly. 

The parties were ordered to pay their own costs, and the petitioner to 
apply for the £100 deposit in chambers after the appeal or time hmUi 
therefor had elapsed. 

Solicitors for the petitioner : Riithning d Jenseyi, agents for (r. X 
Bell, Charleville. 

Solicitor for the respondent : W, H. Osborne, agent for J. h\ Lockdt, 
Charleville. 
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IN THE WILL OF THOMAS MOONEY, DECEASED. 

Qiueiiilnnd Trustees Limited — Commission^ irhether payable on gross 
or nett return on sale of mortgaged property — Right of company to 
employ agenU — Queensland Trustees Acts, 1889 (s, 16j, 1892 
fs. 14). 

The Queensland Trustees, under their Acts, are only entitled to receive a commis- 
sion as executors on tne actual benefit received by the trust estate. Thus 
where mortgaged property is sold, commission is only payable on the balance 
realised after payment of the mortgage. 

Where the company have already paid a commission exceeding 2} per cent., 
for the collection of the moneys on which a commission is sought by 
them, the Registrar should not allow a further commission to the com- 
pany. A commission may, however, be allowed by order of a Judge. 

Refebence from Registrar on the passing of the accounts of Thomas 
Moonej, deceased, referred hy Griffith G.J. to the Full Court. 

In this case the Union Mortgage and Agency Company, a creditor 
of the testator's estate, had, on the passing of the executors' accounts, 
objected to the allowance of certain commissions claimed by the 
Queensland Trustees Limited, and their objection having been re- 
ferred to Griffith C.J., was by him further referred to the Full Court. 
AU the facts appear in the judgment of the learned Chief Justice. 

Lilley [Shand with him) for the executors, the Queensland Trustees 
Limited. He cited The Trustees, Executors and Agency Co. v. Hicks 
(16 A.L.T. 52). 

Lukin for the Union Mortgage and Agency Company, a creditor. 

Gbiffith C.J. : The first question in this matter is an important 
one. It raises the question whether the Queensland Trustees are 
entitled under their Act to retain commission upon the total proceeds 
of property of the testator or the intestate, which was mortgaged to the 
mortgagee, if the mortgagee allows them to sell the property and 
receive the money and hand it over to the mortgagee. It is not 
contended that if the mortgagee sells the property himself they are 
entitled to claim commission on the whole amount of the proceeds of 
the property, but in this case, with the consent of the mortgagee, they 
sold the mortgaged property and handed the nett proceeds to the 
mortgagee. They claim commission on the amount of those proceeds. 
The real question involved is this : Whether, when property of an 
esti^te consists of mortgaged property, and is realised by the company, 
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Iw THE Will OP ^q company are entitled to a commission on the gross proceeds, or 
Deceased. * only on 80 much as represents the equity of redemption. That depends 
GriffithCJ. ^P^^ *^® construction of s. 14 of The Amending Act of 1892, which 
provides that *' in addition to the commission on income which the 
company is entitled to receive under the sixteenth section of the 
principal Act, the company shall, subject to the provisions of that 
section, be entitled to receive a commission not exceeding £2 lOs. for 
every £100 of the capital value of any such estate as therein mentioned, 
and such commission shall be payable out of the moneys (whether 
capital or income) received by the company.** If you refer back to 
s. 16 of the principal Act, we find that ''the estate therein mentioned" 
is '' any estate the administration of which shall be committed to the 
company** ; and under that former Act the commission that they were 
to receive was on the income received by the company. Under the 
later Act they were to receive a commission on the capital value of the 
estate committed to them, and it was payable out of the moneys 
received by the company. I think that it sufficiently appears, reading 
these two sections together, that the commission is only to be paid 
upon the amount of the actual benefit received by the estate. That is 
to 9ay, if the property is mortgaged the commission is only payable on 
the value of the equity of redemption. Any other construction, a> 
pointed out in the course of the argument, might lead to most absurd 
consequences, and would require a degree of vigilance to be exercised 
by the Court for which there is no machinery provided by the Act or 
by the practice of the Court. On the other hand, power is given, hy 
s. 16 of the principal Act, to allow commission in special cases, which 
amply protects the company against any injustice, or the liabihty to 
do difficult work without getting adequate remuneration. 

The other point is also an important one, though in this case it 
involves a very small amount of money. It appears that among tho 
assets were a number of small book debts in Brisbane, where the 
company have their head office. The company employed collectors to 
collect these book debts, and they allowed them commission of 5 per 
cent. They have credited the estate with only the nett proceeds^— that 
is 95 per cent, of the book debts eollected — and they have claimed as a 
right to retain 2^ per cent, commission on those nett proceeds. The 
Registrar hesitated to pass that, and that is one of the questions 
referred. It is not necessary to lay down any general principle, nor do 
I think it possible to do so, as to whether the Queensland Trustees can 
allow commission to collectors to collect debts and then claim 2^ per 
cent on the nett proceeds. It is not possible to lay down any such 
general principle. There may be cases in which the allowance of 5 per 
cent, on debts collected may be very reasonable, but there may be other 
cases in which allowing 5 per cent, to collect debts would be 90 
unreasonable that the Court would decline to give it. If the Queens- 
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land Trustees employ a sub-agent to collect debts and allow him In the Will of 
, , ^ ,^. V xt 1 . Thomas Moonet, 

commission exceeding the amount of 2^ per cent, which they claim Deceased. 

under their Act, then if they claim any additional commission in respect QriffithC J 

of these moneys, it must be allowed by the Judge, and not passed by 

the Registrar. In such cases it would be right for the Registrar not 

to pass it in the account, but to allow them to make application to the 

Judge to allow it under the powers given under s. 16, because that 

clause gives the Court power to allow any commission under any law 

of general application. Then, if they claim something out of the 

ordinary, the attention of the Judge would be drawn to the fact, and 

he would exercise his discretion and allow or disallow it as the case 

might be. It is not necessary to lay down any principle as to whether 

a Judge ought or ought not to allow any particular items in particular 

cases. Each case must depend upon the circumstances, the time, the 

place, the amount, and various other things. They have already 

deducted certain amounts due to the estate as commission equal to or 

greater than 2^ per cent., and it is for the Judge to allow them any 

further commission, in the exercise of his judicial discretion, and not 

for them to claim to be allowed it by the Registrar as a right. My 

brother Real reminds me of a case in which he allowed more than 2^ 

per cent. It is proper for the Registrar to call attention to the fact, so 

that the Judge, if necessary, may exercise the power conferred by s. 16 

to either reduce the commission or to allow a larger commission to be 

retained by them. 

Ck)0PEB J. : I concur. 

Real J. : I concur. 

Solicitor for the executors : T, Bwnton, 

Solicitor for the creditors : R. J. Leeper. 
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THE QUEENSLAND NATIONAL BANK LIMITED v. 
QUEENSLAND TRUSTEES LIMITED. 

Contract of guarantee — Surety — Discharge of surety — Interpretation ni 
documents — Oral evidence to show sense of written contract— Rfr- 
tijication of giutrantee, 

A contract of guarantee between B., whose executors were the defendants, and 
the plaintifiF bank, was contained in a guarantee signed by B., and a letter 
of even date sent by the plaintiff's manager to B. The guarantee, 
which was on a printed form, was, so far as material, as follows - 
"In consideration of all or any advances or advance whether made 
on the signing hereof or that may hereafter be made by yoa to tb$ 
Graziers' Butchering Company (herein called the principal) on priv&te 
joint or partnership account whether by paying cheques payin^' 
bills discounting bills promissory-notes or otherwise or by all o: 
all or any of those ways and means and of forbearance on your part to call 
for payment of past advances (if any) I hereby guarantee to you the dot 
payment of such advances not exceeding in the whole the sum of £15,G(0 
principal money exclusive of interest to be calculated at the rate of 6 per 
cent, per annum and further agree that you may advance any amount beyond 
such sum of £15,000 to the principal and that this guarantee shall always be 
a continuing and standing guarantee for the balance that shall be dae to m 
from the principal directly or indirectly until cancelled with your consent in 
writing but to the extent only of the sum of £15,000 and interest." The 
letter was as follows: — "With reference to your interview with our genera! 
manager and myself this morning, I have to confirm the results as follows: 
In consideration of your having guaranteed repayment of advances made to 
the Graziers' Butchering Company up to the amount of £15,000 sterling, the 
bank agrees (1) to allow the debt standing at old account— namely, £28,0SI 
17s. — to remain at that figure for twelve months from date, if so required; 
(2) that the limit of overdraft at No. 2 account shall be £50.000; (3) the rat< 
of interest on both accounts shall be 6 per cent, per annum ; (4) that, pro- 
vided no act of insolvency is committed by the firm, and the business con 
tinues to be carried on, the bank agrees to refrain from calling up any portion 
of the abovenamed advances during twelve months from this date; l-^l 
that B. may, at any time, on the permanent reduction of the indebted 
ness of the firm by not less than £5000 below the above arraogsC' 
limits, obtain a release from his liability under the guarantee for a like sam 
At the date of these documents the G. Company's No. 2 account was orer 
drawn to about £35,000. 

The plaintiff bank made advances to the G. Co. to a greater amount thin 
£50,000. 

Held J that the advance by the plaintiffs to the G. Co., on their No. 2 account, of ^ 
greater amount than £50,000. did not operate to discharge B.'s liability ^^*^ 
the guarantee. 

HeUlf also, that oral evidence would not be admissible to show that the term 
" limit of overdraft " was used in a sense other than its natural sense, to ^ 
collected from the context and the facts existing at the date of the contract 

Semble : A contract of guarantee cannot be reformed upon oral evidence and enforced 
AS so reformed. 
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Aboumknt before the Full Court of questions of law in an action by the Thb Qubehblahd 

National Bank 
Queensland National Bank Limited against the Queensland Trustees Limited v. 

Limited, as executors of the will of William Henry Baynes, deceased, tbotkmLto 

to recover moneys alleged to be due under a guarantee. 

All the facts appear in the judgment of the learned Chief Justice. 

By consent, Griffith C.J. directed the questions of law to be decided 

before the issues of fact in the action, and directed that in lieu of 

raising questions of law by demurrer, the following, questions of law 

should be argued before the Full Court : — 

1. Whether, assuming that the two documents (the guarantee and 

letter referred to in the judgment of the learned Chief Justice) 
annexed hereto and marked respectively "A" and "B," 
together constituted the contract of guarantee between the 
plaintiffs and the abovenamed William Henry Baynes (the 
testator), it is a defence to this action to show that the plain- 
tiffs allowed the overdraft of the Graziers Butchering Com- 
pany (the debtors) at the No. 2 account to exceed X50,000 ? 

2. Whether oral evidence is admissible to show the sense in which 

the words ** limit of overdraft," in the said document marked 
" B," (the letter mentioned in the Chief Justice's judgment), 
were used and understood by the parties thereto ? 

8. Whether, assuming the documents aforesaid together con- 
stituted the contract of guarantee between the plaintiffs and 
the said William Henry Baynes, it is competent for the 
plaintiffs to claim to have the said document marked '' B," 
(the letter), rectified on the ground of mutual mistake, 
by striking out part thereof, or by substituting other words 
for certain words contained therein, and to recover upon the 
contract as so rectified ? 

Lilley and Shand for plaintiffs. They cited, on the first question, 
Lawrence v. Walmsley (81 L.J. (C.P.) 148), ChrUtie v. Borrelly, (29 L.J. 
(C.P.) 168), CuUer v. Powell (2 Sm. L.C. 1). As to the admissibility of 
evidence to show the meaning of the words *' limit of overdraft," they 
cited Anson, p. 821 ; Graliame v. Grafiame (19 Ir.L.R. 249), HeffieU v. 
Meadows (L.R. 4 C.P. 695), Nottingham Hide Co. v. Bottrill (L.R. 8 
C.P. 694), Murray v. Parker (19 Beav. 806). On the question of 
the reforming of the guarantee they cited In re Boulter (4 Ch.D. 241), 
Druiffy. Lord Parker (L.R. 6 Eq. 181). 

RtuUdge and Stumm (for defendants) cited, on the first point, the 
cases of English, Scottish^ and Australian Bank y. Peels (14 N.S.W.L.R. 
(E.) 58), Poussard v. Spiers (1 Q.B.D. 410), London Guarantee Co, v. 
Fearnley (6 App. Cas. 911). On the question of the admissibility of 
evidence they cited Taylor (s. 1201) ; and on the third question they 
adduced the following authorities : — Fry (p. 874), Clinan v. Cooke (1 
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Sch. & L. 22, 88), Woollam v. Heame (7 Ves. 211), Davies v. FitUm (2 
Dr.&W. 226). 

Griffith C.J. : The first question in this case arises upon the 
construction of two documents, both dated 9th October, 1896. The 
first was signed by the testator, now represented by the defendants, and 
the other was signed by the plaintiffs' Brisbane manager. At 
that time the Graziers' Butchering Company were customers of the 
plaintiffs, and owed them a large sum of money on two accounts. One 
of them appears, from one of the documents to which I have referred, to 
have been standing for a long time, and is spoken of as the old 
account, and the amount standing to the debit of that account was 
£28,000 odd. The other was an account called the No. 2 acoonnt, 
and also described as the ** working " account, which it evidently was, 
on which it is admitted by counsel that the amount then due was 
about £85,000. It is apparent from the documents that the debtors 
wanted further accommodation from the plaintiffs, and that the plain- 
tiffs wanted security by way of guarantee from Mr. Baynes for any further 
advance they might make. Under these circumstances, Mr. Baynes, 
on the 9th October, 1896, signed the document "A" on the printed fonn 
of guarantee in use by the bank, by which he agreed that, " In consider- 
ation of all or any advances or advance, whether made on the signing 
hereof, or that may hereafter be made by you to the Graziers' 
Butchering Company (herein called the principal), on private, joint, or 
partnership account, whether by paying cheques, paying bills, discount- 
ing bills, promissory-notes, or otherwise, or by all or any of those ways 
and means, and of forbearance on your part to call for payment of 
past advances (if any), I hereby guarantee you the due payment of 
such advances, not exceeding in the whole the sum of £15,000, 
principal money, exclusive of interest, to be calculated at the rate of 
6 per cent per annum, and further agree that you may advance any 
amount beyond such sum of £15,000 to the principal, and that thii 
guarantee shall always be a continuing and standing guarantee for the 
balance that shall be due to you from the principal, directly or 
indirectly, until cancelled with your consent in writing, but to iht 
extent only of the sum of £15,000 and interest." There was a further 
condition or stipulation that the guarantee should also cover all past 
advances. 

Now, if that document stood alone, the plaintiffs would havt 
been under no obligation to make any further advances to the 
customers. Baynes, the guarantor, would have at once become liable 
for £15,000 of the then existing debt. Plaintiffs would have been ai 
liberty to make any further advances to any amount that they pleaaxi. 
but they would not have been bound to make any unless they thought 
fit. But, contemporaneously, a letter was written by the manager 
of the bank, and addressed to Mr. Baynes. It is necessary, I think 
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to read that letter in full. It began, "Dear sir," and proceeded: — The Queensland 
'^With reference to your interview with our general manager and 



myself this morning, I have to confirm the results as follows : In 
consideration of your having guaranteed repayment of advances made 
to the Graziers' Butchering Company up to the amount of £15,000 
sterling, the bank agrees (1) to allow the debt standing at old account 
—namely, ^28,087 17s. — to remain at that figure for twelve months 
from date, if so required ; (2) that the limit of overdraft at No. 2 
account shall be £50,000 ; (8) the rate of interest on both accounts 
shall be 6 per cent per annum ; (4) that, provided no act of insolvency 
is committed by the firm, and the business continues to be carried on, 
the bank agrees to refrain from calling up any portion of the above- 
named advances during twelve months from this date ; (5) that Mr. 
William Baynes may, at any time, on the permanent reduction of the 
indebtedness of the firm by not less than £5000 below the above 
arranged limits, obtain a release from his liability under the guarantee 
for a like sum/' The contest arises in the present case upon the second 
paragraph of the letter, expressing the condition or stipulation that the 
limit of the overdraft on No. 2 account shall be £50,000. It is contended 
by defendants that the bank were not to allow the overdraft on the No. 2 
account to exceed £50,000, that they have done so, and that in conse- 
quence the liability of the guarantor under the guarantee has come to 
an end. Plaintififis, on the other hand, contend that those words had 
no such meaning; that they simply mean that the debtors, the 
customers, were to be entitled to draw upon their No. 2 account at least 
to the extent of £50,000 ; and that it is perfectly immaterial whether 
the bank allowed them to draw beyond that amount or not. What we 
have to do is to discover the intention of the parties from the language 
they have used, applying in the construction of the instrument the 
facts as they stood at the time, and as they were known by the parties, 
and with reference to which the contract embodied in the documents 
was made. 

Now, the position of the parties was that the debtors wanted 
further accommodation ; that Baynes was willing to become guarantor 
for them to the extent of <£15,000, but that under the ordinary form of 
contract with the bank he would not be sure of getting any benefit for 
them. He would incur a certain liability, and not ensure any certain 
benefit for them. But, on looking at the second document, we find 
beyond all doubt that certain definite advantages were obtained for the 
debtors by reason of this guarantee. First of all, the old account of 
£28,000 was to be allowed to remain at that figure for twelve months, if 
so required. That is to say, the debtors were not to be called upon to 
reduce it during that period. That was a distinct agreement to give for- 
bearance for that large sum for that fixed period. Then there was a 
stipulation in the fifth paragraph that at any time, on the permanent 
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the arranged limits — which evidently means the amounts of £28,000 and 
£50,000 — Mr. Baynes might obtain a release from his liability under 
the guarantee for a like sum. That shows that it was intended 
that although the original printed guarantee expressly said that it w&s 
to cover advances already made, yet if during the currency of this 
guarantee the debt of the debtors was reduced to the amount at which 
it stood when the guarantee was entered into, the guarantor's liability 
was to be at an end if he chose to ask for a discharge. It is evident, 
therefore, that it was the intention of the parties that the bank should 
make a further advance of £15,000 at least. Then paragraph 4 stipulates 
'* that, provided no act of insolvency is committed by the firm and the 
business continues to be carried on, the bank agrees to refrain from calling 
up any portion of the abovenamed advances during twelve months from 
this date.'* Obviously, that assumes that it was in contemplation to 
make an additional advance of £15,000. Whether they were bound in 
law to make it or not, they said they intended to do so, and they might 
properly use the words ** abovenamed advances " to describe the total 
amount intended to be advanced. There is a distinct stipulation that 
the advance of £15,000 intended to be made should not be called up, 
nor should any of the existing advance of £85,000 be called up for 
twelve months. 

Having thus ascertained from the documents what was in 
contemplation between the parties, and having seen how materiallj 
this stipulation effects the construction of the printed form, I proceed 
to consider the meaning of the words, *' the limit of overdraft at No. 2 
account shall be £50,000." That may mean either that under no circum- 
stances shall the debtors be allowed to draw more than £50,000, or it 
may mean that the limit up to which the debtors may draw without anj 
further consent on the part of the bank shall be £50,000 ; or, regaiding 
it from the other point of view, that the limit below which the bank will 
not require the debtors to reduce the amount of the overdraft shall 
be £50,000. The latter construction is consistent with aU the rest of the 
documents. It is consistent with the use of the word ^' limits " in the 
fifth paragraph to describe both what is called in peuragraph 1 ^* the 
figure £28,000," and what is called in paragraph 2 ** the Umit of 
£50,000." The words in paragraph 5, *' the above-arranged limits," 
were, it seems to me, employed to describe both those sums. 

I have already called attention to the fact that in paragraph 4 the 
term ** the abovenamed advances " is used in reference to both the 
£28,000 mentioned in paragraph 1, and the £50,000 mentioned in 
paragraph 2. This term in paragraph 4, and the term " the above- 
arranged limits " in paragraph 5, were both evidently used to describe 
the same thing— that is to say, specific sums of money. The ** Umit" 
may be regarded as the maximum limit, or as the minimum, accord* 
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ing to the point of view from which you regard it. I think that when 
this letter says <'the limit of the overdraft shall be £50,000," the 
meaning is that the limit up to which the debtors may draw without 
any further arrangement with the bank shall be increased to £60,000. 
I do not think any other construction is fairly open to argument. 
On the other hand, the construction that the bank shall not be 
allowed to advance to the debtors more than X50,000 seems to be 
prima facie improbable, because the ruling object of the parties at the 
time was to obtain further advances, and at the same time not only to 
obtain further advances, but to secure a continuance of those 
further advances, and also to protect the guarantor from the 
literal construction of some of the stipulations of the printed form. 
It is not disputed that a guarantor may enter into a stipulation 
with the creditor that the creditor shall not allow the debt of the 
debtor to exceed a certain amount, and that if he does the guarantee 
shall be at an end ; but such a stipulation would be very unusual, and 
one not to be looked for in a transaction in which obviously the 
principal object was to obtain further credit for the debtor. The 
other construction, it seems to me, is more consistent with the rest of 
the document, and is what may be expected— a stipulation which is 
something like what ought to be there to make the rest of the document 
intelligible and consistent. I have no difficulty, therefore, in 
concluding that the word ^' limit" means the amount up to 
which the debtors may draw without any further communi- 
cation with the bank, so that if they had drawn a cheque within 
that limit, and it had been dishonoured, they would have been 
entitled to maintain an action for injury done to their credit. 
Assuming, then, that these documents contain the contract between 
the parties, the fact that the overdraft was allowed to exceed ig50,000 
is no answer to the action. 

We are asked, in the second place, whether oral evidence was 
admissible to show the sense in which the words '* limit of the over- 
draft " were used and understood by the parties. That is asked by 
the plaintiffs with a view to showing that the words *^ limit of over- 
draft** were used by the parties in a different sense from that in 
which I think they naturally bear. No authorities have been cited 
to us showing that evidence is admissible to show what parties mean by 
theparticular terms they use, in the sense that when they say one thing 
they mean another; and that when they use a term understood to have 
an ordinary meaning they are at liberty to prove that they attributed 
some particular meaning to it. That second question, it seems to me, 
should be answered in the negative. 

The third question is whether the plaintiffs can apply to have the 
document B (the letter) rectified on the ground of mutual mistake by 
striking out part of it. Upon that it is to be observed that the law 
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requires in the case of a guarantee that the promisiB shall be in writing, 
but it does not require the consideration to be in writing. This 
question is of course asked on the assumption that the plaintiffs 
could not succeed on the true construction of the document. It 
happens here that the promise is contained in the printed document, 
but the consideration for that promise is contained in the other 
document, which, read with it, makes the promise a conditional 
promise. The suggestion is that a conditional promise may be 
converted by oral evidence into an unconditional promise ; and that. 
plaintiffs having so modified the promise made by the guarantor, 
should be allowed to recover, not upon the promise actually made 
and testified by the writing, but upon the unconditional promise. That 
is what the plaintiffs are contending for. To allow a defendant to show 
by oral evidence the true nature of the contract is quite another thing. 
I think it is not necessary to decide the point ; I will only say that no 
authority has been brought to show that it is competent for the Conn 
to alter a promise made by a guarantor, and then allow the plaintiff 
to recover upon it in its altered form. But that question need not, 
however, be answered, and it is not necessary to give a decision 
upon it. 

Cooper J. : I am of the same opinion. I do not think I can 
usefully add anything to what has been said by the Chief Justice. 

Beal J. : In this case the first question is of all importance, 
inasmuch as that if it is answered in a particular way it renders 
answers to the other questions unnecessary. That question is, 
assuming that the two documents of 9th October constitute the 
contract, was the guarantee rendered void by allowing the sum to 
exceed the sum of £50,000 ? Now that depends upon the construction 
of the contract, interpreting it, as the Chief Justice says, with a know- 
ledge of the circumstances under which the contract was made. It is 
contended for the defendant in this case that looking at those two 
documents, and more especially the second clause in the letter, it 
imports the condition that the bank is not to hold the guarantor liable 
if they allow the defendant to exceed £50,000 on the No. 2 account. 
The first document puts no limit. It is the ordinary bank form. It 
expressly provides that they may advance <£50,000, and that the guar 
antee is to cover the advance and include the advances already made. 
If it were on that alone that the case were brought, the plaintiffs wonld 
be clearly entitled to recover without reference to the question of how 
much they advanced or how much was due at the time of giving the 
guarantee. The letter, however, is added to it, and it forms a state- 
ment by the manager of the bank, and it purports to give the consicler- 
ation. The guarantor guarantees £15,000, and the bank agrees to 
allow a debt, which is inoperative, of £28,000 to stand and remain at 
the figure for twelve months if so required ; and, secondly, to allow 
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the Hmit of the overdraft of the No. 2 account to be £50,000. The The Qtornbland 

National Bank 
circumstances being thus, the persons whose liability was being guar- Limited v. 

anteed were a business firm who were indebted to the bank to the extent of Trustrbb'Iltd. 
from £80,000 to £85,000, and required further accommodation. They 
were also indebted to the bank to the sum of £28,000, and the bank 
Agreed to allow that £28,000 to remain for twelve months, and the limit 
of the No. 2 account to be £50,000, and, provided no act of insolvency 
was committed, the bank agreed to refrain from calling up the above 
named advances (referring clearly to the sums of £50,000 and £28,000) ,' 
and then in clause 5 the bank agrees that if at any time a permanent 
reduction of the indebtedness of the debtors under these two accounts was 
made by not less than £5000, the guarantor would be entitled to obtain his 
release to that extent. It might be that if it were reduced to £80,000 
he might leave the guarantee there in order that they might go up to a 
higher sum if they liked. It was contended by the defendant that if the 
document given there were ambiguous, the stronger interpretation should 
be put upon it against the person using the words ; and to my mind, what 
stronger interpretation could be put upon it against them than this, I 
do not know. It seems to me that it was a contract that they would 
advance to the extent of £50,000 on the No. 2 account. That is the 
strongest interpretation, and on any other interpretation the security 
would be idle, or at all events it would be idle at the will of the bank. 
If you do not put the interpretation upon the document that the bank 
were bound to give up to £50,000, then having got the security from 
Baynes it was in the will of the bank whether they gave the slightest 
accommodation or not. Mr. Baynes might properly say, " I would 
not have given security for my sons for £15,000 unless the bank agreed 
to advance to the extent of £15,000," because as a business man he 
would know that it would be useless to advance £5,000, or £10,000, or 
any sum less than £15,000. So the limit of overdraft in this case 
has to be treated as if the banker were almost speaking to the debtors, 
He is informing the guarantor, not of the provisions which are taken 
for his protection, but the benefit which would accrue by his under- 
taking that liability, Then he is informing the debtors in paragraph 1 
of the benefit with regard to the £28,000 in that it is to remain at 
£28,000 if they so desire for twelve months ; and, in paragraph 2, that 
the limit of the overdraft is to be £50,000. That is a perfectly well- 
understood term when applied by a banker to his debtor. He says, 
"the limit of your overdraft is £50,000," and if the bank gives him 
no intimation that that arrangement has changed, and if he draws 
cheques while he is within that limit, and the banker dishonours 
them, it is perfectly clear he would have an action for breach 
of contract. And then he informs them not only is that to be 
the Umit, but no portion of that is to be called up during the 

twelve months. If the bank chose to allow further accom- 
w 
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with the circumstances of the parties, and the fact that they are 
carrying on business, it appears to me that the word " limit" can be 
interpreted only as indicating the extent of the accommodation the 
bank were prepared to give. It is not necessary now to determine if 
the bank had refused to go to that limit the bond would be void. At 
present, on the principal case cited by Mr. Butledge, I would be 
inclined to say '< Yes," but as I say, that circumstance does not arise. 
I think therefore with my brother judges, that it is quite dear that, 
interpreting the word in its ordinary sense, with the light of the circum- 
stances, it meant not that the bank should have no claim upon the 
defendants if they went beyond £50,000, but that the bank agreed to 
advance up to £50,000, and I would be inclined to say they would have 
no claim if they did not go beyond the £50,000 if demanded. With regard 
to the other question, I have nothing to add to the statement made bv 
the Chief Justice. I agree with it in every respect, and also, as appears 
from my judgment, in everything the Chief Justice has said on the 
first point, but as it is a matter of great importance, I think it right 
to express my own view upon it. 

Solicitors for plaintiffs : Flower d Hart, 

Solicitors for defendants : Thynne d Macartney. 
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R. V. HOME SECRETARY OF QUEENSLAND, 

Ex parte LILLEY. j 

Local Government — Loan by Government to Divisional Board for 
special benefit of subdivision of the Division — Demand for poll i> i 
ratepayers other tJuin those of subdivision specially benefitted — 
Divisional Boards Act of 1887 (61 Vic., No. 7), s. 257 — Local 
Gorerfiment Act of 1878 (42 Vic., No. 8), ss. 192, 196, 199, m I 
220. I 

The E. Divisional Board, under the authority conferred on them by The IHwiwmI I 
Boards Act of 1887, applied to the Goyernment for a loan of £1500, toll 
expended for the special benefit of subdivision 2 of their DiTision. Doriiil 
the time prescribed for objection to the loan, more than twenty ratepayers 
the Division, assuming to act under s. 257 of the Act, presented a petitioD i 
the Minister, asking for a poll to be taken of the ratepayers to decide upon til 
granting of the loan. There were not, however, among the petitioneis, tves^ 
ratepayers of subdivision No. 2, the subdivision for whose special beaefit ^ 
loan was to be sought. The Minister refused to grant a poll. 
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Edd, on the reium of an order niti for a mandamus to compel the Minister to B> v. Hom 
grant a poll, that the only persons entitled nnder s. 267 to demand a poll were Sbobbtart of 
ratepayers of the particular subdivision for whose benefit the loan was intended, Exv€^^IjnAXY 

and that, therefore, there being no application for a poll by twenty members of 

subdivision No. 2, the Minister was right in his refusal. 

MonoN to make absolute an order nisi for a mandamus. 
In this case the appellant, Edwin LiUey, a ratepayer of the Enoggera 
Division, sought a mandamus to compel the Home Secretary of 
Queensland to grant a poll of the electors of the Enoggera Division to 
decide the question whether the Divisional Board should proceed with 
a loan of £1,500, proposed to be borrowed from the Government for 
the benefit of a subdivision of the Division. 

All the material facts and the argument of counsel appear in the 
judgment of the learned Chief Justice. 
Wassell for the appellant. 

Hutledge, A.G., Q.C., Watson with him, for the respondent. 
Drake for the Enoggera Divisional Board. 

Griffith G.J.: No question has been raised in this case as to the Griffith C.J. 
power of the Court to grant a mandamus against the Home Secretary, 
and, therefore, it is not necessary to consider it, especially as the 
point to be raised could, clearly, have been raised in another way. 
For instance, it might have been raised by an action to restrain the 
Board from proceeding with this loan. The point raised is whether 
the Home Secretary is bound, under the circumstances of the case, to 
direct a poll of the ratepayers of the Division of Enoggera on the 
question whether the Board shall proceed with a loan of £1500 that 
is proposed to be borrowed from the Government for the special benefit 
of Subdivision No. 2 of that Division. I think Mr. Wassell has said 
all that can be said in support of the proposition for which he is con- 
tending. He contends that under s. 257 of The Divisional Boards Act 
of 1687 the Minister, who is the Home Secretary, is bound to require 
this matter to be submitted to a poll. That section provides that << at 
any time vnthin one month after the last publication of the notice of a 
proposition to borrow money, not being a proposition to borrow 
money to liquidate a loan lawfully incurred by the Board under 
the provisions of this Act, or the said repealed Acts, any twenty 
ratepayers of the division or subdivision or other part of the 
division for whose special benefit this money is proposed to 
be borrowed, as the case may be, may, by application to the 
Minister, require that the question whether the money shall be 
borrowed shall be submitted to the vote of the ratepayers of the 
division or subdivision, or such other part of the Division, as the 
case may be." All the necessary preliminaries have been com- 
plied with, and within one month after the last publication of 
the notice more than twenty ratepayers of the division made 
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B. V. HoMB application to the Minister that the question should be sub- 

DECRETABt OF 

Queensland, mitted to a vote of the ratepayers of the Division, but among 
Ex parte LiLhEY. ^^^ ratepayers who made the application there were not twenty 
Griffith C.J. ratepayers of the subdivision for whose special benefit the money 
was proposed to be borrowed, and the question is whether, 
under these circumstances, the ratepayers of the whole Division are 
entitled to have a poll of the whole Division or not ? For the Minister 
and for the Board it is contended that, under that section, when a 
loan is proposed to be borrowed for the benefit of a particular part of 
a division, twenty ratepayers of that part are required to apply to 
have a poll taken. In order to come to a satisfactory conclusion, 1 
think it it is necessary to refer to other provisions of The Dirmonal 
Boards Act, I think that the key to this section — particularly to the 
words ^^ subdivision or other part of the division for whose special benefit 
the money is proposed to be borrowed " — is to be found in the rating 
clauses lyhich formed Part XIII. of the Act, but have now been repealed 
hjThe Valuatio7ia7id Rating Act of 1890 j which re-enacts, in substance, 
the same provisions. The meaning of s. 257, however, would not be 
altered by that repeal and the substitution of other provisions, 
even if they were in different terms. By s. 192 provision was 
made for keeping distinct accounts for different subdivisions in 
certain cases. Section 196 provided — and this is where the words 
** special benefit of the part of the Division ** are first intro- 
duced — " For defraying the expenses incurred in the execution of a 
work for the special benefit of any particular part of the division, 
whether of the kind specified in the last preceding section or net, the 
Board may also 

(a.) By resolution distinctly define such part ; and 
(b ) Make and levy a special rate, herein called a " separate rat«," 
equally upon all rateable land situated within such part/' 
Then s. 199 provided— <* The Board shall keep a separate and dis- 
tinct account of — 

(1). All moneys received in respect of every separate or special 
rate levied under this Act, and of all moneys received by the 
Board by way of endowment upon such rates respectivelv, 
so that the moneys so received shall be credited to the same 
accounts as the rates in respect of which they were respec- 
tively received ; and 
(2). All moneys disbursed in respect of the purposes for which 
such rates are levied ; 
and shall apply the moneys standing to the credit of such aoconnt far 
the purposes for which such rates are levied and no other." Then i> 
was provided by s. 200 : ** If at any time the revenue derived fron 
special or separate rates made or levied in respect of any work or 
improvement carried out by means of money raised by loan is insnS* 
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cienfe to provide the annual instalments payable under The Local Works B. r. Home 

Skcbetabt of 
Ij>an Act of 1880 upon the money so raised, the Board may, and, if Queensland, 

required by the Governor-in-Council, shall, from time to time, cause ^' portg Lillet. 

a special loan rate, of sufficient amount, to be levied equally upon all Griffith C.J. 

rateable land in the division, or the part of the division, specially 

benefited by such work or improvement, and the proceeds of such rate 

shall be devoted solely to the payment of such instalments, and the 

limit hereby imposed upon the amount of special rates shall not apply 

in respect of a special loan rate so levied.*' 

Now, the result was that a Board might borrow a sum of 
money for the special benefit of a particular part of a division. 
That they propose to do in this case. If they do so, they 
make a special rate, and they will have to keep a special 
account of the money received by them in respect of it ; and that 
rate will have to be made upon the rateable property of Subdivision 
No. 2. By s. 200 the Govemor-in-Council, in case of default, 
was empowered to order the Board to cause a special loan rate to be 
levied equally upon the ratepayers in the division or part of the divi- 
sion specially benefited by the loan. Under s. 200 there was some 
doubt whether it was at the option of the Government or the option 
of the Board to determine whether the levy should be general or 
not, but under the Act of 1690 the option is expressly given to 
the Government. By s. 249 of The Divisional Boards Act it is 
provided that the Treasurer may deduct from the annual endow- 
ment of the Board all instalments of previous loans then due or 
in arrear. Beading that section with s. 48 of The Valuation and Rating 
Act there is no doubt that under certain circumstances — in a contingency 
not very probable — the whole of the Division and of the ratepayers 
may be made indirectly pecuniarily liable for the amount of any loans 
in respect of which there are any instalments due or in arrears. 
But that does not control s. 257. The sections to which I have 
referred show the meaning of *' the part of the division for whose 
benefit the money is proposed to be borrowed," and show that all the 
owners of property in that particular part have a special interest in 
forbidding the loan, because the liability for it will fall upon them 
primarily, and in all probability upon them entirely. Section 220 of 
The Local Government Act of 1878 provided that within one month 
after the last publication of the notice it should be lawful for 
uiy twenty ratepayers to demand, in writing, that the question shall 
be snbmitted to the election of the ratepayers. But s. 257 of The 
Dirisional Boards Act of 1887 contains these additional words of 
jualification or limitation : — " The residents of the Division or 
subdivision, or other part of the Division, for whose especial benefit 
ihe money is proposed to be borrowed, as the case may be ;" (and the 
lectiou goes on), " may require that the question whether the money 
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shall be borrowed shall be submitted to a vote of the ratepayers of the 
subdivision or other part of the Division, as the case may be." As 
has been pointed out in the course of the argument, the ratepayers of 
any part of the division are ratepayers of the division. So, if anj 
twenty ratepayers can demand a poll, it is idle to use the woids 
'< subdivision or other part of the Division," because they would have 
that right already as ratepayers of the Division. Moreover, that 
construction would lead to other difficulties. For twenty ratepayer 
might demand a poll to be taken in the Division or any part of the 
Division ; and, concurrently, twenty ratepayers of the part to be speciallj 
benefitted might demand a poll to be taken in that part, and the 
result of the two polls might be different, although the Act requires 
that the loan shall or shall iiot be proceeded with, according to the 
result of the poll. It appears, therefore, that the Minister w^ 
rightly advised in refusing to direct a poll to be taken. The order 
must be discharged. 

GooFBB J.: I am of the same opinion. 

Beal J.: I am of the same opinion. 

Solicitors for appellant ; Robertson d Bergin. 

Solicitor for respondent : C. Powers, Crown Solicitor. 

Solicitors for Enoggera Divisional Board : Macpherson, MacdonaJA- 
Paterson d Co, 



[Full Court.] 

1899. 
Sth December, 

Griffith C,J, 
Cooper J. 
Real J. 



UNION BANK v. MASON. 

Practice^ Order XIV., r, 1 (1) — Final judgment — Affidavit by 
bank manager — Bankers* Books Evidence Act of 1879. 

An ftfEidavit filed in support of an application for leave to sign final jadgment for 
money due to a bank under a covenant was made by the manager, who h»i 
been appointed to the ofSce from which the advances had been made some 
time after the making of the advances. 

Held, that the deponent was a person who could swear positively to the fact' 
verifying the cause of action on the covenant, but not as to the furtbei 
advances. 

Semhle that the plaintiff might have taken advantage of the proviaons of Tks 
Bankers' Books Evidence Act of 1879. 

Summons for final judgment referred by Griffith C.J. to Full Court, 
in an action by the Union Bank of Australia, Ltd., against O.A. 
Mason, to recover moneys due under a covenant. 
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All the faois appear in the judgment of the learned Chief Jastioe. 

Shand for the plaintiffs. 

Groom for the defendant. 

GsiFFrrB G.J. : This is an action by plaintiffs, who are bankers, 
agamst the defendant, on a covenant contained in a mortgage. 
The covenant was to secure an initial advance of £169 odd, and further 
advances. The affidavit in support of the summons for final judgment 
is made by the plaintiffs' manager in Brisbane. He swears to the 
covenant, and he states that in respect of the original advance and 
farther advances, there is due XI 100 odd. He does not expressly say 
what were the original sources of his information. When the matter 
was before me I inferred that he had no means of information except 
the bank books, and that appears to be the fact. I should have 
inferred it in any case, because I do not think a bank manager generally 
imows the details of the transactions of the customer. The objection 
is that the affidavit is not made by a person who, in the words of 0. 
XIV., r. 1, can swear positively to the facts. The affidavit is, as I 
said before, made by the plaintiffs' manager in Brisbane, and the 
objection is that as he is not the manager who advanced the money, 
the matter did not come within his personal cognisance, and he 
cannot swear to the facts. With respect to the covenant and the 
actual facts there is no dispute. The objection is entirely a technical 
one. As to the capacity of the plaintiff's manager to swear to the 
existence of the covenant, to the registration of the mortgage, and 
as to defendant being the person who made it, there is nothing but 
the suggestion that he cannot swear positively to these facts. If he 
were cross-examined, his means of knowledge as to tkem would be 
apparent. It appears, therefore, that as to the debt on the initial 
advance of £169, the affidavit is technically sufficient, and that plain- 
tifiis' manager is a person who can speak positively as to the &kcts. 
That being so, unless the defendant by affidavit or otherwise satisfies 
the Court that he has a good defence to the action on the merits, or 
discloses sufficient facts to entitle him to defend, the Court must 
make an order for judgment. The onus is thrown on the defen- 
dant, and he has not shown either that he does not owe the money 
or that he did not execute the covenant. So that plaintiffs are entitled 
to judgment on the covenant for £169. With respect to the claim 
for further advances, it is said that the plaintiffs' manager does not 
know the facts of his own knowledge. That is clearly so, because 
it appears from the evidence that he was not there at the time, 
though I do not suppose he would have known any more if 
he had been there. It was pointed out in the course of the 
argument, that in the case of a banker's account, evidence of the 
debt may be given under The Bankers^ Books Evidence Act, by 
persons who are not personally cognisant of the actual advances, and 
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it was contended for the plaintifi that the affidavit sabstantiallj 
complied with the requirements of that Act— that is to say, that it was 
an affidavit made hj a person who was able to speak positively to all 
the facts necessary to be proved to entitle plaintiffii to judgment in the 
action. Now, if the words ** person who can speak positively to the 
facts/' include, as I think they do, any person who is a competent wit- 
ness to give evidence of the facts which if proved will entitle the plaintiffs 
to judgment, then I think the plaintifiTs manager comes within that 
definition — ^that is to say, he is a person who is competent to give evidence 
of the contents of a book, which, if proved, will entitle plaintiffs to 
judgment in the absence of evidence to the contrary. But he is only 
competent to give evidence of those books so that the contents of them 
may entitle the plaintiffs to judgment, upon certain conditions being 
complied with, which are prescribed by The Bankers' Books Eridme 
Act — ^that is to say, after the defendant, the person against whom the 
books are to be used in evidence, has had notice of the intention to 
use them against him, and has had an opportunity of examining 
them, and of examining all vouchers from which the books have been 
made up. And although bankers' books are very likely to be correct, 
still they are kept in the first place behind the back of the customer, 
who very often sees only the bankers' pass book afterwards, and it is 
only reasonable that he should have an opportunity of seeing whether 
there are any errors in them before they are produced against him. 

Therefore, though I had some doubts at first, I have come to the 
conclusion that it would not be reasonable to allow the provisions 
of I'he Bankers' Books Evidence Act to be made use of withoot 
complying with the formalities laid down by The Bankers* Books Evidence 
Act. A summons for final judgment, therefore, in such a case shonld 
be accompanied by a sworn copy of the bankers' book with the neces- 
sary notice prescribed by the Act. In this case the technical objec- 
tion as to the farther advances and interest must prevail, and the 
result will be that the plaintiffs will be entitled to judgment for 
£1Q9 odd, with leave to the defendant to defend as to the balance. 
I should say, in passing, that I referred this matter to the Court 
because I was not satisfied with the conclusion which I came 
to in the first instance, and I thought a fairer judgment to both 
parties would have been to enter one which it appeared to me 
at the time, without much argument, might have been made on 
the analogy of the practice in case of actions on solicitors' bills 
of costs {Smith V. Edwards, 22 Q.B.D. 10). In that case it was held 
by the Court of Appeal that it was competent, in an action on a 
solicitor's bill, for the plaintiff first of all to apply to have the bill 
referred to the Taxing Officer to be taxed, when the exact amonnt 
would be ascertained, and then to apply for final judgment 
under 0. XIV., and that the two proceedings might be combined in 
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one Older. It appeared to me that the analogy might be applied to an 
action of this kind, where the existence of a debt was admitted, and the 
only defence is that there is some possible doubt as to the exact amount 
due. On further consideration, I have come to the conclusion that, as 
the rules stand, that course of procedure would be erroneous, and that 
for this reason — The procedure under 0. XlY. is only applicable when 
the writ has been endorsed under 0. III., r. 6 ; whereas the provision 
which I thought analogous to the taxation of a solicitor's bill of costs — 
that is, an application for an account under 0. XV. —is applicable when 
the writ is endorsed in another way. Order III., r. 6, which is the foun- 
dation of O. XIY., deals with actions in which a plaintiff claims a 
debt, or liquidated demand in money, payable by the defendant, with or 
without interest. Order XV., on which a summary order for an account 
may be made, is only applicable when the writ is endorsed claiming an 
account. Now, although it is competent for the Court to amend the 
endorsement of a writ, and to go on at once to deal with the matter, yet 
it seems to me that it would be inconsistent to amend an endorse- 
ment of a claim for a liquidated sum, which is based on the assump- 
tion that the plaintiff knows exactly what is due to him, by turning 
it into a claim for an account, which claim is based on the assump- 
tion that plaintiff does not know exactly how much is due to him. 
8o I think that what might be a very desirable procedure is not 
open under the rules as they stand. The conclusion I have come to 
is that there should be judgment for the plaintiffs for £169 16s. 9d., 
and liberty to defend as to the rest, costs to be costs in the action. 

CoopEB and Beal JJ. concurred. 

Solicitor for the plaintiffs : A, F. M. Fesz, 

Solicitors for defendant : Macphersony Macdonald-Paterson d Co. 
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B. V. DUNSHOT. 

Criminal law — Killing or maiming cattle — Horses — Injuries to 
Property Act of 1866 (29 Vic., No. 6), s. 42. 

The word « oattle," in s. 42 of The Injuries to Property Act of 1865, inolodes 



Crown oase reserved by Chubb J. 

The prisoner Dnnshot was charged, under s. 42 of The Injuria 
to Property Act of 1866, with maiming cattle, the subject of the 
injury complained of being a horse. The prisoner was found guilty 
and sentenced, but the learned Judge, at the request of counsel for 
the prisoner, suspended the execution of the sentence pending the 
decision of the Full Court on a case stated by him as to whether 
the word cattle in s. 42 included horses. 

Rutledge, A.G., Q.C., Wassell with him, for the Crown, to support 
the conviction. 

No appearance for the prisoner. 

Gbbffith C.J. : In the year 1707 this point was first raised for the 
decision of the judges on the construction of 9 Geo. I., c. 22, which 
provided that any person who should unlawfully and malicioasly kill 
maim, or wound any cattle, should suffer certain punishment. On 
that section the judges in England decided that the word ** cattle " 
included horses. The statute is long since repealed, but it has been 
replaced from time to time by others in which the same language 
is used. It is now represented by s. 42 of the Injuries to Property 
Act, which uses precisely the same words. The Legislature had before 
them a form of words upon which a judicial meaning had been put 
by the Bench in 1707. They used the same language, and the 
nece&sary implication is that they meant the same thing, and that 
the word <* cattle*' includes horses. The case is really not arguable. 

CoopsB J. : I concur. 

Real J. : I concur. 

Solicitor for the Crown : C. Powers, 
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BTEMP V. FULTON AND WIFE. 

1899. 
Infant — Right of mother to custody of infant — Wishes of infant 27th November, 

^Habeas corpus. Ch^MJ, 

S., a widow, left her daughter, aged seven and a-half years, in the castody of F. 
and his wife, who for three years maintained and supported her as one of 
their own children, believing, although no agreement in writing had been 
made to that effect, that the child would remain with them permanently. On 
the refusal of F. and his wife, on the application of S., to part with the 
possession of the child, Chubb J., notwithstanding the wishes of the child to 
the contrary, granted a habeas corpus for the delivery of the child to 8., but 
ordered 8. to pay to F. 12s. per week for the maintenance of the child during 
the time she had been in his custody. 

The age at which an infant can exercise a discretion as to its custody or guardian- 
ship considered. 

Motion on behalf of Ada Kemp for a habeas corpus^ addressed to one 
Fulton and his wife, to bring up the body of Ada Miles, an infant. 

All the flEbcts and the arguments of counsel appear fully from the 
judgment of the learned judge. 

Boberts (solicitor) for the applicant. 

Jameson for Fulton and wife, the respondents. 

Chubb J. : This is a motion for a habeas corpus to bring up the body 
of Ada Miles, a female infiont, of the age of ten and a half years, in 
order to her being handed over to the custody of her mother. The 
facts appearing by the affidavits filed are these : 

The mother of Ada Miles was left a widow by the death 
of her husband on 2drd November, 1896, with four children, 
issue of the marriage, (Ada, the second child, and the subject 
of this motion, being then seven and a half years old), and 
£400 to maintain herself and the children. Shortly after her 
husband's death Mrs. Miles wrote to Mrs Fulton, an intimate friend, 
and who had known her from birth, explaining her circumstances, and 
asking her if she and her husband would take charge of the child. To 
this the Fultons agreed, and the child was accordingly taken to them 
at Herberton by the Bev. George Ewan, on 81st March, 1897, where 
she now is. From that day to the present the child has been properly 
maintained, clothed, and educated, according to her station, by the 
respondents, and, so far as I can gather from the affidavits, if she had 
been their own child she could not have been more kindly treated ; 
indeed, no suggestion to the contrary has been made or insinuated. 
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Stemp r. Fulton The child has become extremely fond of Mrs. Pulton, and not only 

AND WiFB 

does not wish to leave her, but positively refuses to do so. In an 
affidavit made by her, she says : '' During all the time I have been 
well cared for and happy.*' I do not forget that this is a statement by 
a mere girl of ten, but as a rule children of this tropical climate, 
especially girls, are in general more advanced both mentally and 
physically than those of colder countries, and I think I am justified in 
assuming that the child is old enough to understand and express h^ 
feelings truthfully. In March, 1898, Mrs. Miles married John Stemp. 
In August following Mrs. Stemp paid a visit to Mrs. Fulton at 
Herberton, and spoke to her then about taking the child back to Brisbane 
with her, but did not do so. The evidence is contradictory as to the 
exact terms on which the child was sent to Herberton, and allowed to 
remain there, Mrs. Stemp maintaining that she was only placed 
temporarily in charge of the respondents, that she always insisted on 
. her returning home, and that Mrs. Fulton promised to take her back, 
while Mrs. Fulton says she was willing to keep the child altogether, 
and on the occasion of her visit to Herberton the mother decided to 
leave the child, as she was upset at the idea of being taken away. In 
his affidavit Bobert Fulton says : ** We undertook the maintenance of 
the said Ada Miles as our own child, and without any agreement, as 
the said Margaret Stemp had written to us that she would never ask 
the child back again." In a letter dated 12th March, 1897, from Mrs. 
Miles to Mrs. Fulton, before the child left home, is the following :— 
'*^ But as long as she is any help or company to you I would not ask 
her back, as I have enough to manage with the boys, and I should not 

like her to grow up like the girls." About March last Mrs. 

Stemp, by letter to Mrs. Fulton, requested the child to be dent home. 
To this Mrs. Fulton wrote that she could not part with her, and that 
as the child had come to her with Fulton's consent, who was away, 
she could not leave without his consent. Further application was 
made without result, and in July John Stemp, on behalf of his wife, 
proceeded to Herberton and attempted to obtain possession of the 
child, first by peaceful means, and then by threats of putting her in 
the Reformatory, and then by a show of force. The child refused to 
go with Stemp, and eventually a conference of the parties, Mr. and 
Mrs. Fulton, Ada Miles and John Stemp, was held in the office of Mr. 
B. C. Bingrose, barrister, Herberton. Considerable discussion took 
place. The Fultons did not wish to part with the child, and she did 
not wish to leave them. A compromise was proposed that she should 
live by turns with the Fultons and her mother, but not agreed to, and 
eventually the Fultons claimed that if the child was taken from them 
they should be paid the sum of £67 10s. for her maintenance. The 
parties left the office, as Mr. Bingrose thought, prepared to come to 
some amicable arrangement, but subsequently Stemp attempted on 
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several occasions to seize the child by force, but without success, the Stemfw. Ftjmon 

child being thoroughly frightened. These attempts, says Mr. Bingrose, 

became a sort of " public scandal in Herberton." Failing to obtain Chubb J. 

possession of the child these proceedings have been instituted. The 

respondents claim that the child should not be taken from them on the 

grounds that the parent— (1) has abandoned the child ; and (2) has 

otherwise so conducted herself that the Court should refuse to enforce 

her right to the child ; and (8) that the parent, having allowed the 

child to be brought up by the respondents for the time, and under the 

circumstances mentioned, has not satisfied the Court that she is, having 

regard to the welfare of the infant, a fit person to have the custody of 

her ; and, alternatively, if the Court orders the child to be given up 

that the parent should pay to the respondents the costs of bringing up 

the child. For this position the respondents rely on Tlie Giiardiamhip 

and Custody of Infants Act of 1891, ss. 10, 11, 12, 18 and 15, and the 

following authorities : — Anonymous (2 Ves. Senr. 374), In re EtJiel 

Bwicn (18 Q.B.D. 614), In re Barmmlo (1891,1 Q.B. 194),//! re 

}lcGrath (1898, 1 Ch. 148), In re Violet Nevin (1891, 2 Ch. 299), In re 

Gijngall (1898, 2 Q.B. 282), Ex parte Hopkins (8 P. W^s. 151), In re 

A. and B. (1897, 1 Ch. 786), In re McCrohon (5 Q.L.J. 88). 

Against this the applicant contends that the child, being under 
fourteen years of age, cannot exercise a choice as to whom she 
will live with, that the child was not abandoned, nor does the 
evidence show misconduct disentitling the mother to the custody 
of the child, and unless it is clearly shown that the parent is 
nnfit to have the custody of the child, the Court has no alter- 
native but to grant the order asked for. In support of this 
contention the following authorities were cited: — hi re Alicia 
Bace (26 L.J. Q.B. 169), In re E. Smith (2 Str. 928), In re 
Boreham (22 L.J. C.P. 116), Hyde v. Hyde (29 L.J. Mat. 150), In re 
Connor (16 Lr. C.L. 112), In re Howes (8 E. & E. 882), In re Moore 
(11 Ir. C.L.R. 1), R. V. Nash, In re Carey (10 Q.B.D. 454). It is to 
be observed that these cases are all common law decisions before the 
Judicature Act. Now, by that- Act, s. 6 (10), " in questions relating to 
the custody and education of infants, the rules of equity shall prevail." 
A clear and complete statement of the law applicable to the subject is 
to be found in TJiomasset v. Thomasset (1894 P., at pp. 297-299, per 
Lindley L.J.), which, from the importance of the subject, though 
lengthy, I will cite fully : 

" The jurisdiction of courts of law was exercised by habeas corpus. 
The principles upon which courts of law act in dealing with persons 
brought up under a habeas corpus are very clearly stated in Coleridge 
J.'s judgment in Rexy, Greenhill (4 A. & E. 624-648). A Jiabeas corpus 
proceeds on the fact of an illegal restraint. When the writ is obeyed, 
(^nd the party brought up is capable of using a discretion, the rule is 
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Stemp v. Fulton simple, and disposes of many cases, namely — ^that the individnal who 
has been under restraint is declared at liberty ; and the Court will 
direct that the party shall be attended home by an officer to make the 
order effectual. But where the person is too young to have a choice, 
we must refer to legal principles to see who is entitled to the custody, 
because the law presumes that where the legal custody is, no restraint 
exists ; and where the child is in the hands of a third person, that 
presumption is in favour of the father." ....** The age at 
which a child is deemed to have a discretion is fourteen in the case of 
a boy, and sixteen in the case of a girl (see Reg, v. Clarke, 7 E. & 6. 
186). The age of sixteen appears to have been adopted by reason of 
the language used in the statute (4 and 5 Ph. & Mc. 8) relating to the 
abduction of girls (see Reg. v. Howes, 8 E. &E. 882). After a child 
has obtained the age of discretion, a Court of Common Law will set it 
free if illegally detained, but will not force a child against his or her 
will to remain with his or her father or legal guardian ; although 
Lord Mansfield said that the Court had a discretion as to the order it 
would make (see Rex v. Delaval, 8 Burr. 1435), and the note to Ex 
parte Hopkins (8 P. Wms. 152-155). It must not, however, be 
inferred from the decisions referred to above that a father had no legal 
right to the custody of his child after he or she has attained the age of 
fourteen or sixteen. The father's right to such custody exists until 
the child attains twenty-one. This is clearly stated in Hargreave's 
note to Coke upon Littleton, 88b. The right of the father was extended 
by 12 Car. 2, c. 24, s. 8, which entitled him by deed or will to appoint 
a guardian for any of his children until they attain twenty-one. The 
right of the father himself, as guardian of his children, to their custody 
until they attain twenty-one is taken for granted, although not 
expressly declared in this statute. Such right, moreover, was 
distinctly recognised by Patterson J. in an opinion given by him when 
a judge to Sir Erskine Perry (see Reg. v. Clarke, 7 E. & B. 186-199) ; 
and was again recognised by Cockburn C.J. in Reg. v. Howes (8 E. k E. 
882). Lastly, this right was recently emphatically asserted by the 
Court of Appeal in In re Agar Ellis (24 Ch. D. 817), where an attempt 
was made to remove a girl over sixteen from the care of her father. 
The jurisdiction of the Court of Chancery over infants is twofold. In 
so far as it depends on the law relating to writs of habeas corpus^ the 
power of the Court appears to have been the same as that of the 
courts of common law. But, quite independently of those writs, the 
Court of Chancery exercised the power of the Crown as parens patria 
over infants, and in exercise of this jurisdiction the power of the Court 
has always been much more extensive than that possessed by Courts of 
conmion law under a writ of habeas corpus (see In re Spence, 2 Ph. 
247, 252; per Cotton L.J. in In re Agar Ellis, 24 Ch.D. 817, 880; 
and Reg, v. Oyngall, 1898, 2 Q.B. 282). The Court of Chancery has 
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children who have attained the age of discretion. Thus in Hall v. 

Hdl (3 Atk. 721), and in Anon. (2 Ves. Senr. 874), boys over sixteen ^^"^^ ^' 
have been compelled to go to schools selected by their guardians ; and 
in Todd y. Lynes, referred to in Simpson on Infants (2nd Ed. p. 145), a 
boy of seventeen was taken from a monastery and given up to the 
father. What the wishes of the boy were, however, does not appear. 
In the exercise of this jurisdiction the rights of fathers and legal 
gaardians were always respected, but controlled to an extent unknown 
at common law by considering the real welfare of the infants (see In re 
McGrath, 1898, 1 Gh. 148, and the cases there referred to)." 

The enactment in The Judicature Act, s. 5 (10), as Lord Lindley 
says at p. 800, enables the Court even in habeas corpus to regard 
something more than the strict rights of fathers and guardians, and to 
recognise the cardinal principle on which the Court of Chancery 
always proceeded, namely — that in dealing with infants the primary 
consideration is their benefits. Li the same case Lopes L. J., at p. 
806, says : *< No doubt a writ of habeas corpus could not go to compel 
a child over the age of sixteen to return to the custody of the parent 
when such child was unwilling to submit to such custody ; but subject 
to such unwillingness on the part of the child, I can entertain no 
doubt that the parent is entitled to the custody of his child as against 
anybody detaining the child against its will up to the age of twenty-one. 
There can, I think, be no doubt that the right of parents to the 
control and guardianship of their children exists up to the age of 
twenty-one years, unless the parents have by their own grossly 
inunoral and improper conduct forfeited their right and abdicated their 
parental authority." Li Beg. v. Howes (8 E. & E. 882), a habeas corpus 
case, Cockbum C.J. says, .in one part of his judgment : " Now the 
cases which have been decided on this subject show that, although a 
father is entitled to the custody of children until they attain the age of 
twenty-one years, this Court will not grant a habeas corpus to hand a 
child which is below that age over to its father, provided it has 
attained an age of sufficient discretion to enable it to exercise a wise 
choice for its own interests." By the Statute (s. 8), after the death of 
the father the mother takes his place as guardian. Now, on the facts, 
I have come to the conclusion that the mother has not abandoned her 
child, nor has she so conducted herself that the Court should for these 
reasons refuse to enforce the right to the custody of the child ; nor has 
she allowed the child to be brought up by the respondents for such a 
length of time and under circumstances as to show me that she has 
been unmindful to her parental duties. I am further of opinion, in the 
words of Lord Cockburn, that the child has not attained an age of 
" sufficient discretion " to enable it to exercise a wise choice in her own 
interests, and that in this case for the welfare of the child she ought to 
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she needs — viz., her own mother. The law being as stated by the 
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authorities from which I have cited, the child must be restored to her 
mother and legal guardian. With regard to the claim of the respondents 
for the two and a half years' maintenance of the child, I am of opinion 
that they are entitled to reimbursement. It is not necessary, in my 
opinion, under the statute to show a promise by the parent to pay for 
maintenance, though if it were, I think one might be implied from the 
evidence of the mother. I do the respondents the justice to say that I 
believe, and it appears from their own statements, that they would 
rather keep the child than have the money. The sum claimed is 
approximately 12s. a week for board and clothing, with a small item or 
two for school books, etc. Looking at the circumstances of the 
parties, I think that sum is not too much, consequently I shall order 
the.parent to pay to the respondents the sum of £63 5s. 6d. for the 
costs of the bringing up of the child until the 8rd November instant, 
and 12s. a week from that date until the child is removed from the 
custody of the respondents. The child must be produced to the Coort 
at Townsville for the purpose of being handed over to her mother, and 
as the mother sent the child to Herberton, she must make the necessarj 
arrangements at her own cost for that purpose. There will be no 
order as to costs, but the rule will be made absolute for the haktn 
corpus. 



1899. 
2l8t December, 

Real J. 



LEWTHWAITE v. TURNER AND OTHERS. 

LEWTHWAITE v. WILSON AND OTHERS. 

Tntst ami Trustee — Release by cestui que trust — Incorrect recitaU 
obtained upon misstatement of material facts — Avoidance o/rtka^st 
— Commission to trustees — Costs of passing accounts— Settlement— 
Rectifica tion — Avoidance — Costs, 
In answer to the plaintiff's claim for an account, defendants set np a release 
executed by her. The release was prepared by trustees' solicitor for execution 
by the cestui qui trust, and the reading thereof to her was the only informatior. 
as to the trustees' dealings with the estate and their accounts from the 7tk of 
July, 1873, to 31st March, 1891. The recitals contained material representa- 
tions as to these matters which were untrue, and plaintiff, when she executed 
the release, believed that the recitals were true and accurate in every particoUr. 
Heldy that she was entitled to have the release set aside, notwithstanding that the 
misstatements weie not made with intent to deceive, but 8ol^ly through wit 
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of care on the part of the trastees' solicitor, on whose care and acqaracj the 
trustees absolutely relied, the jnry finding that the trustees ought to have 
known that the facts were not as stated. 
A ceftui qu€ trust claimed to recover from her trustees sums of money paid and 
retained by them, in pursuance of orders of a judge of the Supreme Court, 
for commisaion on their collections in the trust estate, and for costs of 
passing their accounts as trustees, the claimant relying upon the case of 
Wickkam v. King (1 Q.L.J. Supp. 18), 

Held, that in Wickham v. King the Court did not set aside any order made by 

a judge of the Supreme Court, and that the plaintiff could not succeed. 
Wickham v. King (1 Q.L.J. Supp. 13) discussed. 

Plaintiff on attaining her majority was entitled, under the will of her father, to 
real and personal estate, subject however to a contingent right of her mother 
to receive under certain circumstances a sum of £300 per annum. Plaintiff 
and her mother being desirous of having a settlement made upon plaintiff to 
secare to her, so far as possible, an adequate income during her life, and for that 
purpose to protect the capital of the plaintiff^s estate from any future husband, 
instructed a firm of solicitors to prepare a settlement, by the terms of which 
the income of whole estate freed from the claim of mother was settled on 
plaintiff. Contemporaneously with the settlement, a draft release to the 
trustees under the will was prepared, containing a renunciation by Mrs. 
Overend (plaintiff's mother) of her contingent interest. One of the members 
of the firm having been interested in the trust property as trustee under the 
will, and being about to be released, it was suggested that the plaintiff and 
her mother should take independent advice as to the release, which was done, 
and as the result of such advice the renunciation was struck out of the 
release, and the solicitor having the preparation of the settlement altered it 
so as to preserve the mother's rights under the will, but made no consequent 
alteration to enable the plaintiff to have recourse to capital for maintenance in 
the event of Mrs. Overend claiming to be paid the £300 per year, which was 
equal to the whole nett income derived from the estate at that time, thus de- 
feating the chief object of the settlement, if at any time Mrs. Overend asserted 
her right. The full effect and nature of this reservation was not explained or 
made known to the plaintiff at the date of the execution of the deed of settle- 
ment, and was such as to materially alter the plaintiffs position with regard to 
the settled property. 

Hdd, that the plaintiff was entitled to have the settlement cancelled. 

The question of the costs of trustees of a settlement on its cancellation considered. 

Motion for judgment after hearing. 

Plaintiff, Marian Lewthwaite, by the first of two actions which were 
consolidated by order of the Court, sought to set aside a release and in- 
demnity given by herself and her mother (the defendant M. A. Overend) 
to defendants Wilson and Turner (the executors and trustees of the will 
of the plaintiff's father) , the administration of the estate of her father 
in terms of the will, and charged the defendants Wilson and Turner 
with waste. By the second action she claimed to set aside a settle- 
ment made by her of her interest under her father*s will, of which 
settlement the defendants Wilson, Acheson Overend, and Newman- 
Wilson (whose representatives were joined as defendants) were the 
trustees, and the defendant M. A. Overend, a person entitled under 
the settlement. 

All the facts appear in the judgment of the learned judge. 

Lilley and Cumhrae Stewart for the plaintiff. 
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Eutledge, A,G., Q.C., and Woolcock for the defendants Tmner, 
Wilson and Overend. 

Kingsbury for defendant M. A. Arnold. 

Daring the hearing and on the motion for judgment the following 
authorities were cited by counsel : — Skilbeck v. Hilton (L.R. 2 Eq. 587), 
Allfrey v. Allfrey (10 Beav. 858), Lloyd v. Attwood (8 De G. & J. 614), 
Kilhee v. Smyd (2 Molloy 187 at p. 204), Gandy v. Macaulay (81 Ch.D. 
1), Lewin lOfch Ed. p. 1188, Hartopp v. Hartopp (21 Beav. 259), 
Stanes v. Parker (9 Beav. 885), In re Webb (1894, 1 Ch. 73), Todd v. 
Wilson (9 Beav. 486); Kevan v. Crawford (6 Ch.D. 29), Wickham v. 
King (1 Q.L.J. Supp. 18), Friend v. Young (1897, 2 Ch. 421), In rt 
Tanquerayj Willauine and Landau (20 Ch.D. 465), Richardson v. AUm 
(10 S.C.R. (N.S.W.) (E.) 1), Pernns v. Bellamy (1898, 2 Ch. 521), 
Phillips V. Mullings (L.R. 7 Ch. 244) JE:t'm<« v. -EwrtW (L.R. 10 Eq. 
405), Button v. Thompson (28 Ch.D. 278), Jawe» v. Couchman (29 
Ch.D. 212), J5ouAo(« v. Henderson (1895, 2 Ch. 202), Hall v. i/fl// 
(L.R. 8 Ch. 430), Henry v. Armstrong (18 Ch.D. 668), Tay^r v. 
TaJbrum (6 Sm. 281), Travers v. Townsend (1 Molloy 496), Z» r* Low 
(29 Ch.D. 848), Jw re Jonw (1897, 2 Ch. 190). 

C.A.V. 

December 21st, 1899. 

Real J.: Plaintiff is the only child of the late Joseph Macalister 
Lewthwaite. On the 14th day of March, 1891, she attained the age 
of twenty-one years, and, subject to certain rights of her mother, 
became, under the will of her father, absolutely entitled to the whole 
of his estate. The defendants (John Sargent Turner and Walter 
Horatio Wilson) were by the Said will appointed executors and trustees. 
They proved the will, took upon themselves the duties of executors and 
trustees, and continued to act until the execution of a settlement made 
by the plaintiff with the consent of her mother, bearing date the 
11th day of December, 1891, when they transferred all that part of 
the estate mentioned in the schedules of the settlement to the said 
Walter Horatio Wilson and Acheson Overend, and paid to the plaintiff 
the balance then admitted by them. The plaintiff now seeks to have 
the settlement set aside or rectified. Contemporaneously with the 
settlement, plaintiff and her mother executed a release to the said 
executor trustees. Plaintiff now claims to have that release set aside, 
to have the estate of the testator administered, the accounts taken under 
the direction of the Court on the basis of wilful default, and the trusts 
of the will carried into execution. 

When this action came on for hearing, there being no allegation of 
fraud, it was recognised that the whole case was one peculiarly for the 
Court ; but being set down with a jury, it was, by consent, arranged 
that the judge might take the opinion of the jury on any matter, and 
Qbtain their finding on any question whereon there was a conflict of 
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evidence, or upon which any of the parties wished to have a finding of 
the jury, all other questions to be disposed of by the judge, and facts 
not expressly found to be taken, where any conflict of evidence as 
decided in a manner consistent with the judgment, if such a finding 
supported by evidence. 

The defendants Turner and Wilson, whilst they deny the alleged 
acts of neglect and default, set up The StatuU of Limitations and s. 61 
of The Trustees and Executors Act of 1897 as an answer to plaintiff's 
claim, if any, in respect of a breach of trust, or of any act of neglect or 
default, and to her claim for an account. As an answer to plaintiffs 
whole claim against them as executors and trustees under the will, 
they rely upon the release. In considering this case I take the evidence 
of the executors* solicitor (Mr. Macpherson) and other witnesses for 
defendants as accurate where in conflict with that of the plaintiff, as 
so doing is in accord with the findings of the jury. The release was 
prepared by the trustees' solicitors (Wilson, Newman-Wilson and 
Hemming). The defendant Walter Horatio Wilson was senior 
member of that firm, and the trustees' accounts had been kept, and 
practically the whole business of the trust estate had been transacted, 
by or through the said solicitors. The defendant Walter Horatio 
Wilson did not personally take any part in the preparation of the 
release. He, however, informed the plaintiff and her mother that as 
the executors were about to transfer the estate to the trustees of the 
settlement, of whom John Sargent Turner was not one, it was a 
proper thing to give the trustees under the will a release, and inasmuch 
as he was one of the persons to be released, plaintiff and her mother 
should have independent legal advice. After the names of several 
solicitors were mentioned, Mr. Macpherson, of the firm of Macpherson, 
Miskin and Feez, was selected as the person to advise plaintiff and her 
mother, and, being communicated with, he consented to act. The 
draft release, when prepared, was sent to Mr. Macpherson, who sent a 
clerk of his to the office of Messrs. Wilson, Newman- Wilson and 
Hemming to examine the documents referred to therein, and in 
particular the securities and deeds mentioned in the schedules. 

The clerk reported to Mr. Macpherson, and he returned the draft 
(exhibit 104). Mr. Hemming, the member of the firm (defendants' 
solicitors) who had charge of the matter, saw Mr. Macpherson, and 
said that he would like him to see the plaintiff and her mother, to 
personally advise them, and in particular to advise Mrs. Overend as to 
the effect of a renunciation, and he arranged to bring them to Mr. 
Macpherson. On the 11th day of December, Mr. Hemming, taking 
with him the documents, in pursuance of an appointment by him with 
Mr. Macpherson, went to the office of the latter, in company with 
plaintiff and her mother. Mr. Macpherson read over the release, and 
explained it to the plaintiff and her mother in the presence of Mr* 
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Hemming who was present during the whole of that — ^the only— inter- 
view between plaintiff and Mr. Macpherson. Mr. Macpherson says: 
** After I read it I asked them if they were satisfied with the dealings 
and transactions of the trustees in regard to the estate.*' They said 
they were. I asked if they were satisfied with the accounts. They 
said they were. 

Except as conveyed by the reading of the release and explaining 
the legal ' effect thereof, no information whatever was given to tbe 
plaintiff as to the executors' trustees accounts or dealings with tbe 
property before March, 1891 . 

The release, after setting out the effect of will, death of testator, 
proof of will by executors, collection and getting in of estate and 
payment of debts, proceeds : ** And whereas the accounts of the said 
John Sargent Turner and Walter Horatio Wilson as such trustees aa 
aforesaid from the time of the death of the said testator down to the 
dlst of March, 1891, have been examined and passed by the Registrar 
of the Supreme Court of Queensland," &c. The next recital sets out 
the marriage of testator's widow, and that thereupon the annuity 
payable to her during widowhood ceased ; ** but up to 31st day of 
March, 1891, the nett income of the said trust estate was paid by the 
said trustees to the said Mary Arnold Overend, as the guardian of the 
said Marion Lewthwaite (plaintiff), for the purpose mentioned in the 
said will." 

The statement as to the payment of the nett income to Mrs. Overend 
was (as is now admitted) incorrect. A sum of from £1600 to £1800 
arising from income was then in the hands of the trustees, and formed 
part of the estate mentioned in the schedules to settlement. No 
accounts were passed or filed showing the dealings with the estate from 
30th December, 1882, to 30th September. 1886. 

The jury found, and I hold, that the allegation as to accounts means 
that accounts had been passed covering thp whole time from the deatb 
of testator to dlst day of March, 1891. It matters not, however, if the 
limited construction trustee accounts as distinct from executor and 
trustee be put upon the words, as the statement so understood would be 
equally incorrect. 

The jury find : (8) That the recitals in release are inaccurate as to 
accounts passed and as to the payment of the nett income ; (10) that the 
incorrect statements, if believed, would be likely to induce the plaintiff 
or any reasonable person to execute the release without fresh accounts ; 
(5) that plaintiff, when she executed the release, believed that tbe 
recitals were true and accurate in every particular. 

These findings, with which I agree, show that the release was obtained 
upon a misstatement of material facts, and must, therefore, be 2%t 
aside as void against the plaintiff. It was the duty of the defendants 
taking the release to give correct information to the cestui gui trust 
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Thej trusted absolutely to others, but cannot get any benefit from the 
want of care in those to whom they trusted. 

It now becomes necessary to consider the plaintiffs case against 
the defendant executor trustees as if no release had been executed. 
Certain allegations are made in the claim of neglect and default and 
breach of trust. 

The jury find in every case against the plaintiff, and find (26) that 
the estate has not suffered any loss by reason of any neglect, default, 
or omission of the said trustees (Wilson and Turner), or either of them. 
The will itself provides that they are not to be answerable for 
involuntary losses. I hold that The Statute of Limitations is (by virtue 
of 8. 52 of Trustees and Executors Act of 1879) also an answer to all 
the plaintiff's claim, except so far as it is for trust property still 
retained by the said trustees, or which, having come to their hands, 
they or either of them have applied to their own use, each being liable 
in respect only of his own acts. 

Plaintiff's counsel intimated at close of the trial that he did not now 
require or desire an account to be taken, as the matter had been so 
folly gone into at the hearing, and the only item he disputed being 
all sums admitted to have been paid to or retained out of the estate by 
the executors' trustees, or either of them. Certain of these items, 
amounting to the sum of £8 12s. 6d., were taken as commission in 
excess of that allowed by the Court, owing to an error caused by the 
adding.in of a balance in hand at the close of accounts (Exhibits 82 
and 88) as receipts during the currency of accounts (Exhibits 88 and 
84). And for this sum {£8 12s. 6d.) the plaintiff is entitled to judgment. 
The other items of account, showing sums paid to or retained by 
defendants, are sums so paid or retained by way of commission in 
pursuance of an order made by a judge of this Honourable Court, and 
have, in the course of this case, been estimated, and can, from an 
examination of the accounts and orders filed (exhibits 82 to 86 and 129 
to 188), be ascertained without any further account or inquiry. 

These sums so retained for commission, and for which plaintiff 
claims to be entitled to judgment, notwithstanding the order of a judge 
of this honourable Court, are commission at the rate of 5 per cent, 
allowed by order in respect of money received for land sold and interest 
and rent collected. 

[After stating particulars of these items, the learned judge 
continued] : The plaintiff also claims to be entitled to receive 
the sums paid for costs of passing these alleged unnecessary accounts. 
I have not extracted the particulars of costs paid, because 1 am 
of opinion that The Statute of Limitations applies to such items 
paid by order of the Court, notwithstanding that the defendant W. H. 
Wilson was a member of a partnership to whom the payments were 
made. As to the sum of about £888 taken and retained for commission, 
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counsel for plaintiff contend that I am bound by the decision of 
IVickham and Others v. Ki/kj and Others (1 Q.L.J. Supp. p. 18) to give 
judgment for their client. I do not so imderstand that case. That 
decision does not question the validity of the orders, but merely declares 
the commission, (&c., cannot be deducted from the income as against 
the tenant for life. Accounts (exhibits 85 and 86) were passed after 
the decision Wkkham v. Kivg^ and the learned judge before whom they 
were so passed, and who allowed commission confining it to capital, 
clearly intended to act in obedience to the rule there laid down. 

The judgment in IVickham and Others v. King recognises a power 
in the Court in its equitable jurisdiction to grant a coomiission to 
executor trustees under certain circumstances, as exercised by the 
Courts in England with regard to estates in Jamaica. And I do not 
accede to the reasons given why the rules as to Jamaica should not 
apply here. I think it was then difficult to get proper persons to 
accept the duty of executor and trustee, and that it would certainly have 
been expedient, if legal, to allow commission to trustees under wills. 
The Supreme Court Constitution Act of 1867 gives to the Supreme 
Court of this colony all the powers and authorities of all the superior 
courts of England. It does not, however, establish several courts, but 
only one court, with all the several powers and authorities (see ss. 21, 22 
and 28), and by s. 88 a judge sitting alone may exercise all the powers 
of the court, including the powers conferred on the Court in Equitj, 
save jurisdiction in appeal. The Probate Act (s. 6) provides that ail 
powers thereinbefore given may be exercised by the Supreme Court 
in Equity, and the next section provides for granting commission. 
If, therefore, the learned judge making the respective orders for com- 
mission had power so to do imder any jurisdiction of the Court, the 
order may be held good. 

Counsel for defendant trustees asked me to find as a fact that the 
executor trustees in paying to each other and in retaining out of the 
estate the sums allowed for commission by the several orders of a judge 
of this honourable Court, and in paying the costs of passing accounts 
where such costs ordered and allowed, acted honestly and reasonably ; 
and I did and do so find. But as to the sums retained for or paid for 
commission, I am of opinion that as to the commission, the fact 
that they themselves received and retained the money are circumstances 
which, if they are otherwise liable to refund, preclude the Court from 
holding the executors ought to be excused from such breach of trust, 
if any, merely because they acted honestly and reasonably. Whether I 
agree or do not agree with the decision in the case of Wickham and 
Others v. King (supra J, or with the reasoning upon which it is founded, 
being a Full Court decision, I am bound to accept it as correct. It 
does not, however, reverse any order made, and I sitting here ought 
not to set aside or declare void any orders expressly made by a judge 
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of this Court, and not obtained by fraad or made under an admitted 
or any mistake of fact. I therefore hold that the plaintiff cannot 
recover from defendants, as trust property improperly retained by them, 
money which was paid to each for commission directed to be so paid 
by the order of a judge of this Honourable Court. If such sums can 
be so recovered it is for the Court of Appeal to so decide. 

As to the claim to set aside or rectify the settlement, the law 
recognises the right of every person of full age and competent under- 
standing to dispose of his property by voluntary deed. And if he 
comes to have the deeds set aside he must show some substantial 
reasons why the deeds should be set aside (per Kay J., Henry v. 
Armstrong, 18 Ch.D. at p. 669). It is not the province of a court of 
justice to decide upon what terms or conditions such a man may 
choose to dispose of his property, and if he thoroughly understands 
what he is about, it is not the duty of a court of justice to set aside 
tiie settlement. No doubt if the clauses are absurd or improper, 
it is a ground for coming to the conclusion that he did not under- 
stand it (per Jessel, M.R., Button v. Thomson, 28 Ch.D. 281). 
The question is whether she thoroughly understood what she 
was doing, and its effect on her position with regard to her property 
fDiUton V. Thomson, 28 Ch.D. 278, PhiUips v. MulUngs, L.R. 8 Ch., 
App., per Lord Hatherley at p. 246). 

All the law requires in a deed of this description is that its effect on 
her position with regard to her property be shown plainly and distinctly 
to have been brought to the notice of the settlor, and to have been 
understood by her. It is not sufficient that she may have read it, but 
did she know her position ? Was it fully explained to her ? (Per 
Lindley J., Dutton v. Thompson, supra, at p. 284). 

In Dutton v. Thompson, the words of Lindley J., at p. 284, are : ** I 
do not mean, did he read it over, but did he know how his position 
under his grandfather's will was affected by it? It was, no doubt, 
read over to him, but it was not fully explained to him.** And see 
Tucker v. Bennett (28 Ch.D. 1, per Cotton L. J., at p. 10) as to principles 
applied by the Court to a purely voluntary settlement, and as to what is 
to be considered a purely voluntary deed. 

Each case has to be considered with reference to its own particular 
circumstances. What may be reasonable provisions in rae state of 
circumstances might, under different circumstances, produce such 
consequences that, looking at the chief or only object of the settlement, 
it would be absurd to suppose the settlor could have thoroughly 
understood the effect of such provisions. Shortly before plaintiff 
attained 21, she and her mother, owing to the misfortunes of certain 
persons with whom they were acquainted, or whose affairs were 
brought under their notice, discussed the propriety of making a settle- 
ment to secure to her (the plaintiff) the whole income of the estate during 
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her life, and to protect her even against herself, so that, if possible, 
she would always have an income. When she attained the age of 21 
(March, 1891), Mr. Wilson, to whom plaintiff and her mother looked 
for advice, was away from Brisbane. He returned in July, 1891, and 
plaintiff and her mother went to see him in August, 1891. The matter 
had been frequently discussed between the plaintiff and her mother 
before going to see Mr. Wilson, and after the plaintiff had attained 21, 
and in substance the terms of the settlement they desired to make had 
been fixed before they went to see Mr. Wilson. 

Mrs. Overend, in answer to the question, What led to the settlement 
being made ? says : '' There were so many people we knew, ladies who 
had money, who had been induced to raise money one way or another 
to help their husbands, that the result was the money was gone and 
neither wife nor husband had it. We talked over it. She said she 
was not engaged ; so no one could think it was done against them 
personally. I said, * Very well, Marion ; wait until Mr. Wilson comes 
back, because I do not care to talk to a stranger about it.' I thought 
it was a good thing, but I never forced her, nor tried to talk her into 
it.*' She further says : <' I remember going to Mr. Wilson. After 1 
explained to Mr. Wilson what we wanted, he said, ' Marion, I do not 
think you want a settlement. Your father's will protects you.' She 
said she wanted a settlement, to put it out of her power, so that she 
could not make away with the capital in her lifetime." 

Mr. Wilson in substance agrees with Mrs. Overend, and says : '* She 
wished to settle her property so as to prevent her husband having too 
much power over it. I said that if it was really her desire, of coarse a 
settlement could be prepared. I introduced plaintiff to Mr. Hemming, 
and told him what was wanted. He was the junior partner, and acted 
especially in the conveyancing department. Mr. Hemming took 
instructions. He (Mr. Hemming) says he called Mrs. Overend's atten- 
tion to her interest under the will, and advised her not to give it up, 
and that she, contrary to his advice, decided to give up her interest in 
favour of plaintiff." 

Mrs. Overend does not remember her attention being called to her 
rights under the will, and does not remember any discussion in Mr. 
Wilson's office with either Mr. Wilson or Mr. Hemming about giving 
up in favour of plaintiff any right she had under the will. So far as 
she can remember, her attention was not called to the matter until the 
11th of December, 1891, at Mr. MacPherson's office, when she went 
there to execute the release. Be that as it may, this much appears 
clear, that both the mother and plaintiff discussed the settlement and 
its provisions on the assumption that upon its execution the whole 
income would be secured to plaintiff, and she (Mrs. Overend) would 
have no claim. She says : '< I intended to give up my rights under 
the will until I went to Mr. Macpherson. I intended to have the 
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trust deed without anything in it until I went to Mr. Macpherson, and 
be pat it in a different light." 

Mr. Hemming, after several interviews with plaintiff and her mother, 
prepared a draft settlement, and on the 21st of September, 1891, sent 
to the plaintiff a letter (exhibit 2) giving an outline of the principal 
provisions. Exhibit 2 remained in possession of the plaintiff. It is a 
plain, clear statement, and, so far as it goes, I come to the conclusion 
plaintiff thoroughly Understood the provisions of the draft settlement, 
and understood as was then intended, that under the settlement except 
herself no person would, during her life, have any claim to any part of 
the income, or have any power to call for any part of the capital. The 
letter, however, makes no special reference as to power to mortgage or 
to invest in particular classes of property, and does not mention the 
provisions as to trustees' solicitors. It is not necessary to show that 
usual clauses inserted by conveyances were explained, but any unusual 
clauses must be shown to have been brought to her notice and explained, 
(per Lord Hatherley, Phillips v. Mullings, supra), Mr. Hemming 
says that he did mention and explain the provisions referred to. 
Various interviews were had by Mr. Hemming with the plaintiff and 
her mother between the 21st September and the 11th December, but 
no alteration was made or suggested, except to increase the amount of 
income which, upon her death, plaintiff could appoint in favour of any 
husband. 

After discussing and considering the settlement and its terms, under 
the advice of their solicitor, from the 6th of August to the 11th of 
December, they (plaintiff and her mother) on that day went with Mr. 
Hemming, in pursuance of an appointment made by him, to see Mr. 
Macpherson, and obtain advice as to execution of the release by them. 
Mr. Hemming took with him a settlement ready for execution, and 
no doubt intending to have it executed. In that document plaintiff 
was described (exhibit 104) as under her father's will absolutely 
possessed of and entitled to the real and personal property mentioned 
in the settlement. No reference whatever is made to her title in any 
way depending on Mrs. Overend renouncing, and indeed no reference 
whatever therein to Mrs. Overend. 

All persons (plaintiff, Mrs. Overend, and the solicitor) then believed 
and intended that the whole property should be settled free from any 
claim of Mrs. Overend, and so that the whole income would be at all 
times during plaintiff's life payable to her alone, and the whole capital 
fund in the settlement mentioned kept intact to produce income for the 
plaintiff. Such was the intention and belief of all the parties when 
they entered Mr. Macpherson's office on 11th December. Such had 
been their intention from the first, and during the whole consideration 
and preparation of the settlement from the first interview with Mr. 
Wilson, on the 7th of August, the object of the solicitor preparing the 
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instrament had been to give effect to that intention. The rele&se, 
however, recited the will. Mr. Macpherson saw the nature of Mrs. 
Overend's interest, and the right she was surrendering. He felt he 
could not allow her to do that without calling her special attention to 
the very serious consequences that might ensue under oertain 
contingencies, so that if ever the contingency should unfortunatelj 
happen which was by the will provided for, and it came to his 
knowledge, he could feel that he had done his duty to Mrs. Overend, 
and that she and she alone was responsible for the abandonment of 
that right. He says, speaking of the release : ''I read over the 
document to the parties as carefully and explicitly as I could. After I 
had read it, I asked Mrs. Overend if she had well considered the 
advisableness of renouncing her contingent interest under her late 
husband's will, more especially taking into consideration her husband's 
health and circumstances. I told her she could never tell what might 
happen. I said I think it would be very foolish of you to renounce 
such a thoughtful provision without the most careful consideration. 
She said, ' Well, I won't do it.' I think I said, ' Good for you.' " 

Now, it never for one moment seemed to enter into the minds of 
anyone that every reason urged why Mrs. Overend ought not to 
renounce, applied, when she decided not to renounce, to the plabtiff 
with equal force, and forbade the ex^ution of the settlement as it now 
stands. Mr. Macpherson knew nothing of the settlement, except that 
there was a settlement. He was not asked to advise on it, and for 
aught he knew, it might have been drawn as James V.C. says 
he would prepare such a settlement [see Prideaux v. Lonsdale 1 
D.J. and J. 448]. And still less did he know what changes the 
solicitor would make therein in consequence of the decision of Mrs. 
Overend not to renounce. The terms of settlement could, of course, 
' then have been modified, so as not to affect the position ot plaintiff 
further than necessary to protect Mrs. Overend, but the change made 
by merely making her a party, and inserting the words, << subject to 
the rights and interests of the said Mary Arnold Overend under the 
said will," puts the plaintiff in exactly the same position as Mrs. 
Overend was before the alteration, for the nett income of the estate 
during the preceding nine months had not exceeded £800 per year as 
shown by accounts (exhibit 88). And during the whole widowhood of 
Mrs. Overend, the only surplus income amounted to less than £100, 
after charging to capital costs of passing accounts, &c. Therefore, if 
the estate continued to produce only such a nett income, when (if ever) 
the contingency should arise necessitating Mrs. Overend's claiming 
the £800 per year, plaintiff under this settlement as altered is lefi 
absolutely without income, and without any power to the trustees, 
even with the consent of Mrs. Overend, to allow her a shilling towards 
maintenance out of the capital if that misfortune should hebU after 
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the £2000 therein provided for another purpose had been need. There 
is no evidence that plaintifiTs attention was specially called to this 
result of the alteration. 

Seeing the care ^hich Mr. Macpherson exercised to prevent Mrs. 
Overend placing herself in the position of being by possibility without 
adequate income in the event provided for by the will, I feel certain he 
woald have also, had he known, advised the plaintiff not to execnte a 
settlement which, in that event, left her absolutely without any income 
or expectant interest in the capital, and even though her and her > 
mother and the trustees should join in thinking it proper, without any 
power, in such event, to have recourse to the capital for maintenance. 
That the effect of the alteration on her position with regard to her pro- 
perty was not brought plainly and distinctly to her notice, that she was 
not made thoroughly to understand what she was about in like manner 
as the effect of the proposed renunciation was brought under the notice 
of Mrs. Overend, I am inclined to think is tc be accounted for only by 
reason that the full effect did not present itself to the mind of the 
person making the alteration. The alteration of the settlement was 
made immediately after the alteration of the release, for the purpose of 
securing to Mrs. Overend her right, and probably without one thought 
of the plaintiff. Had Mr. Macpherson known the nature of the 
alterations intended, instead of telling her she was a very lucky girl, as 
Mrs. Overend says he did, he would, judging from his care re the 
renunciation, have been more concerned to tell her that if she executed 
the settlement in its now form, she was a very foolish girl. 

I am satisfied that the plaintiff did not thoroughly or at all under- 
stand the effect of the alterations on her position with regard to her 
property, and would not have executed the deed without modification 
had she so understood it. 

The jury find that the plaintiff '^ understood the true purport and 
effect of the settlement," but their attention in dealing with that 
question was directed to the consideration as to which set of witnesses 
the (plaintiff or those for defendant) were correct in reference to her 
statement that the settlement, even as originally drawn, was never 
explained to her, and that she could tear it up whenever sha liked ; 
her words being — '< I remember signing that (the settlement) ; it was 
not explained to me, only that I was to get £2000, and could tear it up 
whenever I liked." And further, she says, and her counsel urged, 
that she understood the letter (exhibit 2) to mean that when she got 
married she could revoke it. The points to which the jury directed 
their attention in answering that question, are : (1) Whether she 
executed the settlement in the belief that she could revoke by tearing 
it up whenever she liked ; and (2) whether she understood the letter 
(exhibit 2) to mean that she could revoke the settlement when getting 
married. The instruments, release, will, and settlement, though * 
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exhibits in the case, were all taken as read. Except the disputed 
points mentioned, the jury knew nothing of the contents. Indeed, in 
the addresses to the jury, and by them in considering their verdict, it 
was taken for granted that the settlement empowered her (plaintiff) to 
give authoritative directions to the trustees concerning the management 
of the property, and although accounts were in evidence from which 
the nett income of the estate could be ascertained, .that question was 
not brought under the attention of the jury, and they, if competent, 
had not sufficient material brought under their notice to decide the 
legal effect of the alteration, and whether or not she understood the 
effect the alteration would have upon her position with regard to her 
property. Indeed, their attention was directed chiefly, if not solely, to 
the question whether the proposed settlement, as embodied in exhibit 2, 
was known and understood by plaintiff. In such sense do I take that 
finding, and there is no evidence to support it in any other sense. 

I am, therefore, of opinion that this settlement ought not to stand as 
it now is, yet I see no reason why a settlor who, desiring chiefly to 
provide for her own welfare, intends at the same time to confer a 
benefit on some other or some other, class should be allowed to recall 
the benefit he intended to confer if such a rectification can be made as 
would deprive him (the settlor) of nothing which he did not thoroughly 
understand himself to be parting with. And for that reason I asked 
counsel for Mrs. Overend if his client would consent to a certain 
alteration which might effect her rights in the way of possibly 
diminishing the fund out of which she has a contingent right to be 
paid £300 per year, so that some provisions might be made for 
maintenance of the plaintiff out of capital in the event of Mrs. Overend 
having a right to demand payment of the whole, or, what may be 
substantially the whole, income. However, she, under the advice of 
her counsel, profiting perhaps by past experience, and realizing how 
narrowly she escaped being the person in the events mentioned, who 
would be wanting and not finding an adequate income, has decided, 
and perhaps wisely, not to consent to any act affecting or any way 
diminishing her rights under the will. It therefore becomes dow for 
me a simple question. Ought this settlement, made under the circnm- 
stances stated, be set aside if it cannot be rectified so as to make, in the 
happening of the contingency mentioned, some provision for the 
maintenance of the plaintiff to secure to whom, if possible, at all times 
an adequate income was the whole object of the settlement. For the 
reasons I have given, I am of the opinion this settlement, as it cannot 
be so rectified, ought to be set aside. 

Having come to the conclusion that the release and settlement must 
be set aside, I have now to consider the question of costs and proper 
form of decree under the special circumstances of this case. This is a 
consolidated action ; one in the nature of an administration suit, and 
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to set aside a release set up as a plea to that suit ; and the other to set 
aside or rectify a purely voluntary settlement. 

In administration suits, in the absence of misconduct, executors and 
administrators are entitled to their costs as between attorney and client 
fin re Love, Hill v. Spurgeon, 29 Ch.D. 348, per (Jotton and Fry 
LL.J.), and this right has been held to be the rule, although executor 
in result held answerable for default by reason of loss incurred through 
neglect, or chargeable with interest for retaining money in his hands 
iTravers v. Toumsend, 1 MoUoy 496 at p. 500; Cotton v. Clarky 16 
Beavan 134). And in the absence of special circumstances, even where 
the suit is caused by a claim to be allowed payments made by him 
whi h are disallowed, when he brings the sums disallowed into Court 
(Christmas v. Jones (1897), 2 Ch. p. 190). There is, therefore, 
no ground for depriving these trustees of their costs, except so far as 
occasioned by the setting up of a release which has been set aside. 
That defence has failed ; it would not, I am inclined to think, have 
been set up, were it not for the charges of undue influence and the like 
which were without any foundation alleged. Yet as it failed, and on 
a ground which ought to have been known to defendants, they cannot 
get the costs occasioned by setting it up. 

Trustees, when a settlement is merely rectified, no improper conduct 
being charged, and proved against them, are also entitled to be paid out of 
the fund their costs as between solicitor and client, but the settlement 
being set aside, there is no such claim as a matter of right (Button v. 
Thompson, 23 Ch.D. 278, per Jessel M.R. at p. 282). 

It is, however, the practice of the Court to give such costs where no 
blame attaches to the trustee (Merry v. Pomiall (1898), 1 Ch. 306, at 
p. 810). Indeed, if trustees in good faith maintain the validity of a 
voluntary deed, I think they are only doing their duty, and would be 
wanting in their duty if they did not so maintain its validity. These 
trustees in particular did all they could to prevent unnecessary 
costs, as they offered to join with the plaintiff in bringing the matter 
on under the provisions of the Judicature Act by way of special case 
under Order XXXIV. When plaintiff made her case, such a course was 
impossible. Such were the allegations made that to assent to them 
would be to deceive the Court. Therefore I have come to the 
conclusion that the defendants' trustees of settlement are entitled to 
their costs as between solicitor and client. As trustees of will and 
settlement have defended together, only one set of costs can be allowed 
them. 

Mrs. Overend has severed in her defence, and separate defences are 
not to be encouraged by giving costs merely because the parties have 
chosen to sever, as they have a legal right to do. There must be some 
special circumstances shown to authorise the payment of separate 
costs to parties severing who have the same interest. 
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In this case the trustees of the settlement joined with the trustees of 
the will in their defence. Mrs. Overend had no interest whatever in 
common with the trustees of the will in the case set up against them 
for alleged neglect, default, and breach of trust ; and in the claim 
against the trustees of the settlement she was expressly made a party 
to the action, and charged with having exercised undue influence over 
the plaintiff to procure the settlement. The claim also asked in the 
alternative for a rectification. Any relief by way of rectification to be 
of any real use to plaintiff might afiEect Mrs. Overend*s position under 
the will, and in the result it is her refusal to consent to any rectification 
which could affect her rights under the will which precludes the Court 
from considering rectification as a proper relief in this case. I am 
therefore of opinion that circumstances existed which rendered it 
reasonable and proper for her to sever, and that she is entitled to her 
costs. 

The order will therefore be : '* Declare that the settlement in the 
pleadings mentioned was made and executed by the plaintiff without 
thoroughly or at all understanding the effect thereof on her position 
with regard to her estate. Was improvident, and by reason of the 
alterations made on and after the 11th December, 1891, did not. carry 
out the intention of the plaintiff, but in the event thereby provided 
for tended to wholly defeat the object for which plaintiff proposed and 
intefided to make and execute the said settlement. And declare that 
the said settlement is void and ought to be set aside, and decree that 
the same be set aside accordingly, without prejudice to the acts of the 
trustees named therein made or done in execution or intended execu- 
tion of the powers therein in that behalf contained. 

*' And let the defendants Walter Horatio Wilson and Achesou 
Overend deliver up the said indenture of settlement to the Registrar of 
this Honourable Court to be cancelled. And let a copy of this decree 
be entered upon the said settlement. Declare that all the property 
real and personal at the time of this declaration, and decree vested in 
the said Walter Horatio Wilson and Acheson Overend or either of them 
upon the trusts of the said settlement is now vested in and held by 
them and each of them upon and subject to the trusts of the will in the 
pleadings mentioned. 

" Direct an inquiry, if necessary, to ascertain what part of the 
property transferred to them, or taken possession of by them, formed 
part of the capital fund held by the trustees under the said will, rdJ 
what part thereof was income accumulated from the date of the 
marriage of the said Mary Arnold Overend with Acheson Overeod; 
and what part of the said fund now held by the said trustees Wilson 
and Overend forms part of the said capital and income respectively. 
And in the taking of such account let all sums paid to the plaintiff by 
the said trustees Wilson and Overend be taken as paid out of the said 
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income. But the sum paid for and in respect of the purchase of the 
land adjoining Hazlemount, called in evidence Moran's land, let it be 
taken as paid out of the said capital fund. And let the defendants 
Wilson and Overend execute all proper transfers of the said property, 
and all such conveyances (if any) as may be necessary or as the judge 
shall direct, to the trustees of the will the said Turner and Wilson. 
The costs of and occasioned by such transfers and conveyances to be 
paid out of the accumulated income. 

'' Declare that the release in the pleadings mentioned is void as 
against the plaintiff, and ought as against the plaintiff to be set aside 
and decree the same accordingly, and let the defendants John Sargent 
Turner and Walter Horatio Wilson deliver up the said indenture to 
the Registrar of this Honourable Court to be cancelled. And let a 
copy of this part of this decree be endorsed upon the said indenture of 
release. 

" Order and decree that the defendants Wilson and Turner pay to the 
plaintiff the sum of £S 12s. 6d., admitted to be by mistake taken and 
retained by them for commission in excess of commission allowed. 
The costs of aU parties out of estate and the costs of the trustees of 
will and settlement, including all costs, charges, and expenses to be 
incurred by them in carrying out this order as between solicitor and 
client, but deducting from the amount so to be allowed to the trustees 
for costs of this action, the costs of and occasioned by so much of this 
action as relates to the release and setting a&ide thereof. And fix as to 
time occupied at hearing by reason of the setting up of the said release 
as two days. 

** And as between the trust funds, capital, and accumulated income 
let the costs, except as hereinbefore directed, be borne by the capital 
fund, but without prejudice to the right of the parties to be paid out of 
that part of the fund found to arise from accumulated income if 



Lbwthwaite «. 
tubneb and 
Othebs, 

LiBWTHWAITE V. 
W1L8ON AMD 

Othbbs. 
Beid J 



Adjourn further consideration. 

Liberty to apply. 

Solicitors for plaintiffs : Thynne d Macartney. 

Solicitors for defendants Wilson, Turner) and Acheson Overend : 
Wilson S Hemming, 

Solicitors for defendant Mary Arnold Overend : Macpherson, Mac- 
dofuUd-Paterson d Co. 
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B. V. ELECTOBAL JUSTICES OF WARREGO. 

The Elections Act of 1885 (49 Ftc., No, 13), s. 20— The Electi<m 
Act of 1892 (56 Vic., No. 7), s. IS—Notice of ohjection-^Jurisdio 
tion — Signature to notice of objection. 

If a notice of objection given under b. 20 of The Elections Act of 1885 to 
the person objected does not contain the statement required by b. 13 of The 
EUetione Act of 1892, the Registration Ck>urt has no jurisdiction to entertun 
it. 

The signature to a notice of objection was as follows :—" A.B., agent of the 
Amalgamated Workers Union, Charleville." 

Qucere, whether the signature was good. 

Motion to make absolute a rule nisi for a mandamus. 

On 29th November, 1899, a rule nut was granted by His Honour 
Mr. Justice Cooper, calling upon John Vivian Williams, police magis- 
trate, Niels John Wesleyand Nielsen, and Edward Francis CoUeit 
Manning, justices of the peace, electoral justices of the electoral dis- 
trict of Warrego, and George H. Wildie, to attend before the Full 
Court and show cause why a writ of mandamus should not issue 
commanding the electoral justices to show cause why they should 
not hold a Registration Court and inquire into and adjudicate upon 
the objection of William O'Sullivan to George H. Wildie as a person 
not entitled to have his name retained on the electoral list for the 
electoral district of Warrego, and proceed to revise the said list 
accordingly on the following grounds : — (1) That the said electoral 
justices, after demand made, refused to inquire into and adjudicate 
upon the said objection, such objection being duly made under Thi 
Elections Acts, 1886 to 1897 ; (2) that the said electoral justices, after 
demand made, declined to inquire into and determine whether or not 
the signature '^ W. O'Sullivan '* was the signature of a person named 
in the electoral roll of the said electoral district then in force in the 
said district ; (3) that the said electoral justices, by erroneously 
deciding that the notice of objection signed by the said William 
O'Sullivan was invalid, refused to inquire into the question whether 
the said objection was duly or at all made, and to inquire into and 
adjudicate upon the said objection. 

The facts as appearing in the affidavits were as follow : — William 
O'Sullivan, of Charleville, secretary to the Amalgamated Workers' 
Union, was an elector for the electoral district of Warrego, and his 
name duly appeared in the electoral roll for the time being in force- 
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The name of George H. Wildie also appeared in the electoral roll. 
On 29th September, 1899, 0' Sullivan gave the following notice to the 
Electoral Registrar (omitting formal parts): — ^* To the Electoral 
Registrar for the District of Warrego (Division of Charleville). I 
hereby give you notice that I object to the name of George H. Wildie 
being retained on the electoral list for the Charleville Division of the 
Electoral District of Warrego. Dated the 29th day of September, 
1899. (Signed) W. 0' Sullivan, Agent for the Amalgamated Workers 
Union, Charleville.*' On the matter coming on for hearing before 
the Revision Court, objection was taken by a solicitor, who appeared 
on behalf of Wildie, that the notice of objection was informal, as the 
words '* Agent for the Amalgamated Workers' Union " did not appear 
on the Warrego roll. The point raised was held fatal to the objectioUi 
and the Goort in consequence did not proceed to question the validity of 
the vote in consequence. 

Groom moved the rule absolute. 

SJiand, for the respondents : I do not appear to object to the rule 
being made absolute, but only to oppose costs, which are asked for in 
the rule. 

GfiiFFrrH C.J.: As the matter is one of public importance, the Courif 
would like the question argued. 

Groom : The notice of objection was duly signed by an elector, as 
required by s. 20 of Th$ Elections Act; the words "agent, &c.," are 
merely words of description, and no surplusage ; the person objecting 
was O'Sullivan, and his name is on the roll. 

Real J. : The affidavit states that *' a similar notice of objection " 
was served on the elector. If that is so, then s. 20 was not complied 
with, as the notice does not call upon him to attend the Court. 

Groom : Similar refers only to the signature. Besides, that objection 
was not taken in the court below. As the objector appears, he can 
slate if it was on the notice or not. Moreover, that part of the statute 
is only directory ; it is not essential to the jurisdiction of .the Court. 
The respondent appeared, and so waives all defects in notice. The 
cases on waiver of defects in summonses are in point. 

Shand: The absence of the notice would be raised if the case were 
sent back, and that would be fatal. A mandamus which is likely to 
be of no avail should not be granted. The words *' agent, &c." show 
the elector acted for someone not an elector — i.e., the Amalgamated 
Workers' Union. He also referred to s. 13 of 66 Vic, No. 7. 

Gkiffith C.J. : This rule was granted for the purpose of raisihg a 
very interesting question — whether a notice of objection given by an 
objector was vitiated by adding to the signature the words, '* Agent of 
the Amalgamated Workers' Union, Charleville." It is not, however, 
necessary, to express any opinion on the point, which is open to a 
good deal of argument. It would certainly be safer to omit words of 
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GriimhC.J "^^^^^ ^^ objection. 

It appears, on looking at the materials before the Court, that the 
objection itself was one which, on other grounds, the Court could not 
entertain. Paragraph 5 of s. 23 of The Elections Act, as now con- 
solidated, provides that '' No person's name shall be inserted by the 
court on the list, nor shall any name be expunged therefrom, except as 
hereinbefore provided." Paragraph 2 requires the court to inquire 
into ''all objections duly made"; and s. 20 provides that ''every 
notice of objection given to a person objected to must state that such 
person must appear, either in person or by agent, at the Registration 
Court, and prove his qualification orally by the oath of himself or by 
some other competent witness, and that if he fails to do so his name 
shall be expunged from the electoral list." Now it appears, on the 
materials before the Court, that the notice of objection in question did 
not contain that information or any part of it. The objection was there- 
fore not duly made, and the magistrates had no jurisdiction to enter- 
tain it. It would be idle to grant a mandamus directing the justices 
to proceed and inquire into the facts, when it appears on the face of 
the proceedings that they would have no jurisdiction to entertain the 
matter when it came before them. For these reasons, the application 
fails, and the rule must be discharged. 

CooPEB and Real JJ. concurred. 

Shand : With costs ? 

Griffith C.J.: You were content to have it made absolute without 
costs. 

Shand : We were forced to come here. 

Griffith C.J.: We think that under the circumstances tbe rule 
should be discharged without costs. 

Solicitor for appellant : Ruthning d Jensen, for Bell, Charleville. 

Solicitor for respondents : W. H. Osbome, for LockeU, CharleTille. 
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PITZPATRICK V. JORDAN. 

Ttu Ucennng Act of 1886 (49 Vic. No. 18), a. 73 — Lkensed 
victuaUer — Receipt by of cheque (ts deposit — Failure to hand over on 
receipt proceeds of cheque. 

On an information laid against the licensee of an hotel under s. 73 of The Liceruing 
Act of 188S, charging him with failing to hand over, immediately on receipt, 
the proceedfl of certain cheques deposited with him, it appeared that, 
on November 3rd, certain cheques and notes amounting to £40 2s. 6d. had 
been deposited with the licensee, and that after allowing for repayments 
and just deductions there was a balance due to complainant of £8 2s. 
6d. In this sum of £40 2s. 6d. was included a cheque drawn on Bourke, in 
New South Wales. The cheque had been lodged at a bank in Cunnamulla for 
collection, and on November 15th came back with a request for re-indorsement 
by complainant. On November 21st the complaint was laid. There wai no 
evidence of actual receipt of the proceeds of the cheque by defendant before 
the laying of the information. 

Held, that, although the case had been treated in the Court below as though cash 
had been received for the cheque, yet as the time between November 15th and 
November 2l8t was apparently not sufficient for collection, and as there was no 
evidence that the defendant had actually received the proceeds of the cheque, 
the conviction must be quashed. 

Application to make absolute an order nisi to quash the conviotion 
of the appellant, E. Jordan, a publican, by justices, on the complaint of 
the respondent, M. Fitzgerald, on a charge under s. 78 of The LicenMuij 
Act of 1885, of failing to hand over immediately on receipt the proceeds 
of a cheque deposited with him by the respondent. 

All the facts appear in the judgment of the learned Chief Justice. 

Groom moved the rule absolute. The evidence disclosed no offence. 
The magistrate found that the appellant had wrongfully delayed the 
exchange of a cheque, and convicted him of that, which was not the 
offence charged. There was no evidence here that the cheque was 
ever cashed by the appellant. 

A, 8, LiUey, contra. He cited s. 224 of The Justices Act. 

Gbitfith C.J. : It is not necessary to decide the points taken with 
regard to the form of the complaint. We may assume that the charge 
is a good charge — that the defendant, a licensed victualler, failed to 
hand over to the complainant, as soon as he had received them, the 
proceeds of a cheque which he had received on account of payment for 
acoommodation and refreshments to be supplied by him to complainants 
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The cheque in question was one for £26, and was payable at a bank in 
Bourke, New South Wales. The parties lived at Cunnamulla, distant 
not less than 160 miles from Bourke, and at that time the roads weie 
almost impassable. At any rate, you could travel only slowly. Now 
it appears that as late as five or six days before the complaint was 
laid, the cheque was in CunnamuUa, and the defendant had not then 
received the proceeds. There was no evidence that he had received 
them even up to the time of the hearing. It is obvious that a man 
cannot be convicted of failing to hand over the proceeds of a cheqae 
until he has received the proceeds. So on that point the evidence 
fails to support' the charge. It was suggested that defendant was really 
convicted of another charge — that of unnecessarily delaying the 
exchange of the cheque. But I think that is a mistake, for the con- 
viction as drawn up assumes that he had received the proceeds, and 
goes on to direct him to hand over the balance of the proceeds. On 
the real facts and merits of the case, it is quite clear that the parties 
chose to treat the cheque as if it had been cashed. The cheque was 
known to be a good one, and that the reason why the defendant bad 
not received the proceeds was that a mistake had been made in the 
signature of the endorser, the cheque being drawn payable to order. 
Both parties treated the cheque as if it had been cashed, and the real 
contest between them was as to how much the defendant was entitled 
to deduct from it, and that was the controversy decided by the magis- 
trate. It is not suggested that his decision on that point was not 
perfectly correct. So, although the defendant succeeds on the technical 
point that he had not actually received the proceeds of the cheqae, I 
think justice will be done by making the order absolute, without costs. 

CooPEB and Bsal JJ. concurred. 

Solicitors for appellant : King d Sachse. 

Solicitors for respondent : Morris d Fletcher^ for Dyball, Boma. 
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THE QUEENSLAND TBUSTEES LIMITED r BOOTH AND 

OTHEBS. 

Practice — Foreclosure — Order absolute — Order of course. 

An order absolute for foredosore is, in ordinary cases, an order of coarse, and maj 
be drawn op by the Registrar without being mentioned to the Couri 

Befebbnoe by the Begistrar to Griffith G.J. as to whether he has power 
on a foreclosure action to draw up an order absolute as an order of 
course under The Equity Procedure Act (87 Vic, No. 8), 8. 70. 
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Bkod'Smyth (Registrar) : Doubts have arisen as to whether it is not The Quebnslakd 
necessary to make an application to the Court for the order absolute Limzted v. Booth 
for foreclosure. and Othem. 

W. F. WUsony for the plaintiffs : The order is made as of course 
under s. 70 of The Equity Procedure Act. He cited Dan. Prao. (6th 
Ed.), pp. 790, 1406, 1644, 1647, 1664 ; Seton (4th Ed.), 1089 ; Ann. 
Prac. (1900), p. 768 ; In rd Business of Court 1888 (W.N.) 40; Murphy 
V. Chandler ( 2 Q.L.J. 166). 

GsiFFTTH C.J. : It is a mistake to suppose that an order of course 
cannot be made except in cases where no affidavit of facts is necessary. 
The substitution of a prsBcipe for a motion paper or petition makes 
no difierence in that respect. It appears from the authorities cited 
that the proper practice in ordinary cases is for the final order for 
foreclosure to be drawn up by the Registrar as of coarse. I see no 
reason to depart from that practice in the present case, and I direct the 
order to be drawn up accordingly. 

Solicitors for plaintiffs : WiUon dt Hemming. 
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R. t'. WHITEH0D8E. 

Bigamy — Valid Marriage —Oath before jnarriage — Kissing the hook — 
Persons married by incorrect name. 

On the trial of a prisoner lor bigamy, the learned judge directed the jury that it 
was immaterial whether the prisoner, in taking the necessary oath before the 
first marriage, which oath they foxmd had in fact been taken, did or did not 
kiss the Bible. 

Held, on a Grown case reserved, that the jury were properly directed. 

It is not necessary, to constitute a valid marriage, that the right name of the parties 
should appear. It is sufficient if they are married under the names by which 
they are generally known. 

Cbown case reserved by Noel D.C.J. 

The defendant, E. H. W. Whitehouse, was tried before Noel D.C.J, 
on a charge of bigamy. From the evidence it appeared that on the 
first marriage of the accused the parties were married according to the 
rites of the Methodist Church, but no evidence was given as to the 
exact formula observed. The officiating minister, however, deposed 
that all necessary formulaB were followed. His Honour directed the 
jury that it was immaterial whether the defendant, in taking the 
necessary oath before marriage, kissed the Bible, so long as the 
necessary legal formula were complied with. The jury found that as 
a fact the defendant did loss the Bible. It also appeared that the 



[Full CJoubt.] 

1900. 
13th February. 

Gri(/Uh C.J. 
Cooper J. 
RealJ. 



THE QUEENSLAND LAW JOURNAL. 



i9oa 



R. V, Whttk- 

HOUSB. 



Chubb J. 



second marriage was made between the prisoner and a woman whose 
name was given as M.A.P., but whose real name was M.A., the formef 
name being that by which she was generally known. The learned 
judge, at the request of the prisoner, reserved for the consideration of 
the Frdl Court the following questions : — 

1. Was I right in directing the [jury that the kissing of a Bible 

was immaterial ? 

2. Was I right in proceeding to sentence, although the evidence 

disclosed that the original name of the subject of the 
second marriage was M.A. and not M.A.P. ? 

Prisoner (in person) submitted that there was evidence that the 
Bible was not kissed at the first marriage, which was therefore invalid; 
and that the second marriage was invalid owing to the wrong name 
being given by one of the parties to the marriage. 

Watson, for the Crown : The defect alleged by the defendant in the 
making of the oath is contemplated and covered by s. 21 of T^tf 
Mamage Act, '^ Kissing the book " is not essential to the taking of 
an oath. The only requirement is that the oath be taken reverentially. 
The declaration even if not made on oath is sufficient. 

The Court did not wish to hear him on the second question. 

Prisoner, in reply, contra, 

Griffith C.J. : The first point raised in this case, as stated by the 
learned judge, is whether he was right in directing the jury that kissing 
the Bible was immaterial in the taking of the oath required by law to 
be made by the prisoner before marriage. Other points were sought 
to be raised by the prisoner in the course of the argument, and al- 
though we are limited to the case as stated by the learned judge, we 
have, at the prisoner's request, referred to His Honour's notes, and we 
find that no other point really could be raised on the facts as they ap- 
peared before the court below. The question then is : Is it essential 
to the validity of an oath that the person taking the oath should kiss 
the Bible ? If there was ever any doubt on the subject it has been 
settled by statute. Section 38 of The Oatfis Act of 1867 provides that 
in all cases in which an oath may be lawfully administered to any 
person on any occasion whatever, such person is bound by the oath 
administered, provided the same was administered in such form and 
with such ceremonies as such person may declare to be binding. When 
an oath is administered, and the person to whom it is administered 
accepts the mode of administration which is tendered to him and takes 
the oath in that form, he cannot, in my opinion, afterwards be allowed 
to say that he had it in his mind at the time that it was not binding 
upon his conscience. When, therefore, an oath is tendered to a person, 
and he takes it without objection, it will be held binding upon him for 
all the consequences that will depend on the validity of the oaik. 
Sere it appears that an oath was administered in fact* Of course, ibis 
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is essential. The Act only applies in cases where an oath may be law- ^ «'• Whtw- 

fiilly administered and has actuaUy been administered. It appears on 

tiie evidence that an oath was administered to the prisoner in some 

form, and that he took it. The jury have found expressly that he 

kissed the Bible ; for the reasons I have just stated, whether he did or 

not appears to be immaterial. The judge was, therefore, right in 

directing the jury that it was immaterial. 

The other point is that the name of the woman with whom 
the prisoner went through a bigamous marriage was not 
correctly described in the information. The rule, as laid down in 
Taylor on Evidence, as to the name of the injured person is that 
''it is not necessary to describe the party by what in strictness 
is his right name, but that it is sufficient to give any name which he 
has assumed or by which he is generally known," and the learned 
author adds that the omission of the second Christian name has been 
frequently held to be immaterial. There is ample evidence in this case 
that the unfortunate victim of the prisoner was generally known by 
the name by which he was married to her. 

CooPEB J. : I am of the same opinion. 

Real J. : In this case the prisoner was convicted of bigamy. The ^*^ "^ 
learned judge has stated a case at the request of the prisoner, in which 
he says that he directed the jury that it was immaterial whether 
the Bible was kissed or not, so long as the necessary legal formulae had 
been complied with, and that there was no contention that the ordinary 
legal formulse had not been complied with. The prisoner here raises 
the question — and he asks practically that the case may be sent back 
to raise the question — that no oath at all was taken. A declaration is 
produced signed by the prisoner which purports to have been made 
upon oath. The evidence of the prisoner, and apparently of his wife, 
was that they took no oath. The evidence of the clergyman is that 
the oath was taken and that the declaration was signed. How- 
ever, that being the point raised, the clergyman said the oath was 
taken in the ordinary form by kissing the Bible. The point raised is 
whether the learned judge was right in telling the jury that it did not 
matter whether they kissed the Bible or not, so long as the necessary 
legal formulie had been complied with. That is a rather ambiguous 
way of putting the matter. It seems that the point at issue, so to 
speak, between the Crown and the prisoner was whether in point of 
fact he put his lips to the book. Now, s. 88 of the Oaths Act specially 
provides, as pointed out by the Chief Justice, that if any form 
is used, and the person declares it to be binding on him, that 
form is sufficient. It appears to me that if any form is 
tendered to a person, and the person adopts that form, he 
impliedly declares it to be binding upon him. He declares to 
the person administering the oath that it is sufficient, and in that 
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was tendered to a man, and he kissed his thumb, he accepts that form ; 

* and the mere fact that he did not touch the book does not matter. He 

would be bound by, the oath. Apart from that fiekct, there are a great 
number of cases which decide, and no doubt properly, that a man 
cannot evade his responsibility by means of that kind, though he may 
salve his own conscience. Apart from that, s. 88 specifically declares 
that when he adopts a form it is binding. I think that if any form is 
used, and the person accepts the form when it is tendered to him bj 
way of an oath, for the purpose of giving solemnity to his declaration, 
the mere acceptance of it involves a declaration that it is binding'npon 
his conscience. There must be aome form of oath tendered. The 
mere signing of the document would not constitute an oath. That 
document purports to be given on oath, and the oath is something 
outside the document. If the prisoner were prosecuted for perjury^ it 
would be of course at once essential to decide whether or not he had 
taken an oath ; and I think in that case the mere fact that he held up 
his hand, as the old Covenanters did, or said '^ I swear,*' or anything 
of that kind, would bring him within the provisions of s. 88, and he 
would have taken the oath. I therefore think in this case the oath 
was taken. The evidence of the clergyman is that it was taken by 
kissing the book. That evidence might be contradicted, but the jury 
were at liberty to believe it, and the judge was right in directing the 
jury that the mere omission to kiss the book would not prevent the 
oath being taken, or the omission of any form (so long as some form 
was taken which the person accepted, knowing that it was administered 
to him as an oath) render it not binding. Whether he held up his 
hands, as the old Covenanters did, or adopted some other form, it does 
not matter. The evidence being sufficient, the question as to whether 
or not a marriage would be binding if no oath were administered 
before the ceremony was gone through, does not arise in this case, and 
it is therefore not necessary to give a decisiomupon it. It is important, 
however, to call attention to the fact that the wording of our section 
is by this case shown to be precisely similar to that which was in 
existence in New South Wales at the time of Tyson v. Logan^ and 
which rendered it incumbent on the New South Wales Legislature to 
pass an Act validating all marriages. Whether or not it wonld be 
wise for that to be done here is for the Legislature to decide. It i' 
not a matter for decision in this case, and consequently I prefer to 
offer no opinion upon it, as it would have no binding effect. There 
fore I agree with the decision of my brother judges. I do not wish to 
add anything on the other points. 

Conviction affirmed. 

Solicitor for the Crown : C Powers. 
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ROGERS r. ELMSLIE, LTD. 

Gold mining — Bill of sale over tfold minimj leaseholds — Power of sale 
— Sale of leaseholds by mortgagee with permission of mortgagor — 
mtMrawal of pennission — (raid ^ fining Begulations — Restrictions 
oji mode of transfer and mortgage of mining tenements. 

Plaintiff, the holder of two gold mining leaseholds at Croydon, purported by an 
instrument in the form of a bill. of sale, and by a lien ticket, to assign the land 
contained in the leases to the Boyal Bank of Queensland, Ltd., as security for 
his overdraft with their Croydon Branch. The bill of sale contained a pro- 
vision that in the event of default being made by the mortgagor in the payment 
of the moneys therein covenanted to be paid by him, the bank might enter 
into possession and dispose of the leaseholds. In March, 1899, the plaintiff's 
overdraft had exceeded the limit desired by the bank, and both plaintiff and 
the bank were endeavouring to dispose of the leaseholds. On March 31st. 
plaintiff wrote to the bank's manager at Croydon, agreeing to an out-and-out 
sale of the leaseholds for £] 1,000, and setting out terms for the payment of the 
purchase moiey. The bank, on 12th April, through their London agents, sold 
the leases to a purchaser for £11,000, but with a proviso that either party 
might rescind within twelve months. The bank's branch at Croydon were 
advised of the sale on 17th April, but not of the proviso for rescission, and 
immediately thereafter in good faith informed the plaintiff that the leaseholds 
had been sold out-and-out for £11,000, and defendants asked from him and 
obtained possession of the leaseholds as agents for the purchasers. Immediately 
upon receipt of the news of the sale, the bank made formal demand on the 
plaintiff for the moneys secured by the bill of sale, and plaintiff made default. 
The true terms of the sale having been made known to the bank's branch at 
Croydon, those terms were at once communicated to the plaintiff, who asked 
for and received a copy of the agreement for sale. A week after receipt of such 
copy, plaintiff wrote to the bank at Croydon, calling their attention to the fact 
that the agreement was not in the terms of his letter of 31st March. The 
bank in reply to that letter, wrote four days later asking plaintiff what rebate 
he would allow if the whole £11,000 was paid at once in cash, and seven days 
later, before the receipt by them of a reply from the plaintiff, they received the 
whole sum of £11,000. The plaintiff then gave to the bank at Croydon notice 
in writing that he would not execute transfers of the leases, and brought this 
action to recover possession of the leaseholds from the defendants. 

Held^ that apart from the question of the exercise by the mortgagees of the power 
of sale conferred on them by the bill of sale, there was no evidence that the 
plaintiff had, prior to the completion of the sale, withdrawn his consent to a 
sale upon the terms eventually obtained by the bank, and that the action must 
therefore fail. 

Appbal on behalf of the plaintiff from the decision of King D.C.J. , 
sitting as a Court of Appeal from the Warden's Court at Croydon, in 
an action by James Rogers against Elmslie, Ltd., to recover possession 
of certain mining leaseholds, and for a declaration of title. 

All the facts appear in the judgment of the learned Chief Justice* 
z 
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Lukui and Powers for the appellant: The sale is alleged to have been 
made by mortgagees exercising power of sale. The instrument under 
which that power is said to have arisen was inoperative altogether so 
far as it purported to affect the leaseholds, and the vendors had in fact 
no power of sale. They cited Liverpool J3oron/jh Bank v. Tuntfr 
(29 L.J. Ch. 827), GoldfieUh Act, 1874, ss. 16, 97, Reg. 91. 

Lilley and Shand, for respondents : The sale was made by the mort- 
gagees, as agents, and not under the instruments. There is no evidence 
that the appellant withdrew the authority given by him to the mort- 
gagees, before the sale was completed. Moreover, the appellant was a 
mortgagor in default, and the bill of sale gave the power of sale. 
They cited Hawksley v. Outram, (1892) 8 Ch. 869, MarkJiam v. Stun- 
ford (14 C.B. (N.S.) 876), Batthyany v. Bouch (60 L. J. C.L. 421), 
Hendernon v. Antwood, (1894) A.C. 160, and s. 86 of Imperial Statute 
17 and 18 Vic, c. 86. 

Griffith C.J. : This is an appeal from Deputy District Court Judge 
King sitting at Croydon, on the rehearing of a case brought in the 
Warden's Court. The plaintiff was the lessee of two gold mining 
leaseholds. He was a customer of the Royal Bank of Queensland, and 
to secure his debt he executed two documents, dated 28th January, 
1898. One was a bill of sale, and the other was a lien ticket dealing 
specifically with the two instruments of lease. By the first instrument, 
which purported to assign the lands contained in the leases and the 
property upon them, he covenanted to repay on the 80th May, 1898, the 
sum of £8000 odd, and also to pay any further advances on demand. 
The instrument contained a covenant that if the plaintiff should make 
default the bank might enter upon the premises, take possession of 
them, and dispose of them. Then there was a further covenant that 
the plaintiff would do everything necessary to enable the bank to 
obtain repayment and possession of the premises. Concurrently with 
that the lien ticket was executed, and it was declared to be collateral 
with the other instrument (the bill of sale). In March, 1899, the 
plaintiff's account had apparently reached, or rather exceeded, 
the limit that the bank were inclined to allow, and both he and 
the bank were trying to sell the property, he being willing to take 
£11,000 for it. The plaintiff was aware that the bank would sell if he 
could not. Before the end of March they had both been trying to sell 
and from that time to the 17th April plaintiff considered that the baok 
was selling. At that time the bank were mortgagees, and, default 
having been made, they were entitled to exercise their powers of sale, 
whatever they were. On 81st March, plaintiff wrote a letter to the 
bank, beginning, '* I hereby accept the following offer for purchase of 
my mining properties on Croydon goldfield," etc. That instrument is 
ambiguous in form. It might be evidence of the existence of an offer 
made by somebody to buy the property, and perhaps it is. The 
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instrament specifies that the £11,000 was to be paid in a particular 
way, either in cash or what was treated as equivalent to cash. At any 
rate it was to be an out-and-out sale for £11,000, with payment of 
interest until the purchase money was paid, and a guarantee given for 
its payment by a good guarantor. Whatever other effect that 
instrument might have, it certainly amounted to an expression of the 
willingness on the part of the mortgagor to concur with the mortgagees 
in selling the mortgaged property for that amount. If there were any 
difficulty in the construction of the instrument of mortgage which 
interfered with the mortgagees giving a clear title to the purchaser, 
this letter amounted to an authority to them to make that bargain for 
him, so that the necessary instruments could be contracted for by the 
mortgagees, and he would be bound to execute them. That document 
having been sent on 81st March, 1899, it appears that the bank put 
the matter in the hands of their London office, and that, on 12th 
April, an agreement was made in London between the bank, described 
as the vendors, and the Atlas Corporation, described as the purchasers, 
by which it was agreed that the bank should sell these two leases, and 
all the property on them, for £11,000. But there was a stipulation to 
this effect, that if the purchasers did not choose to pay up the last 
instalment, which was payable within twelve months, either party 
might rescind the contract. That was practically a conditional sale. 
That contract wad made in London on Idth April, and the bank 
authorities having no doubt been informed of the circumstances, on 
17th April informed plaintiff in Queensland that they had sold on the 
terms mentioned in the letter of Slst March. Now, that information 
was incorrect, because the sale, instead of being an absolute sale out- 
and-out for £11,000, was a sale liable to rescission at the option of the 
purchasers as well as the vendors ; but the information apparently was 
given in good faith. On receipt of that information the defendants, 
who are a joint stock company, applied to plaintiff for possession of 
the land on behalf of the purchasers, the Atlas Corporation. I should 
have mentioned before that by the agreement of sale it was stipulated 
that possession should be given to the purchasers immediately upon 
the execution of the contract. The defendants, Elmslie Ltd., acting 
as agents for the purchasers, the Atlas Corporation, in pursuance of 
that contract, asked plaintiff for possession, and he gave them 
possession, and they have been in possession ever since. 

Concurrently with the delivery of possession on 17th April, a notice 
of demand was given by the bank, requiring plaintiff to pay up the 
whole amount of his debt. No doubt as soon as the information was 
received that the contract had been made in London, the bank made a 
formal demand for payment. That demand was dated 15th April, 
and the money was payable on the 17th. That was a notice given by 
the bank evidently under their mortgage — a demand for payment pre- 
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parq,tory to putting into execution the powers that they possessed. On 
17th April the defendants, as agents for the purchasers, asked for 
possession; they being entitled to possession by virtue of their express 
contract, by which the purchasers were entitled to possession immedi- 
ately on the execution of the contract. It is quite clear that the 
defendants came into possession as agents for the purchasers, and they 
were put in possession by the authority of the bank, the latter 
assuming to act as mortgagees, and to be executing their powers of 
sale as mortgagees, with the concurrence of the mortgagor. These are 
the circumstances under which the defendants got into possession. 

The action is now brought to turn them out— to recover possession. 
In form the action was brought for a declaration of title as well as 
for possession, but it is clear that the only ground of claim the 
plaintiff can have against the defendants is that he finds them in 
possession. There have never been any contractual relations between 
them. No question of title arises, except so far as the right to 
possession is a matter of title. It is in effect an action of possession 
and nothing else. 

Now he seeks to turn them out of possession, and on what ground? 
It turns out that though this information appears to have been given 
in good faith, the contract had not been made in accordance with the 
terms upon which the mortgagor had expressed his willingness to 
concur with the mortgagees in the sale, and that the contract actually 
made was for a conditional and not for an absolute sale. The 
defendants told plaintiff that, and some days later defendant went to 
the bank and asked for a copy of the agreement. It was handed to 
him, and then he saw that the sale had not been made on the terms on 
which he was willing to concur in the sale. What did he do then ? 
It is said in the evidence that he then — how long after we do not 
know — claimed possession of the land and refused to transfer the 
lease — that is, he refused to give a formal title, and he claimed 
possession. But as the defendants were in possesion by the authority 
of the mortgagees, the mortgagor was not entitled to demand 
possession from the mortgagees or the persons in possession by their 
authority, unless all the ordinary doctrine of mortgagor and mortgagee 
is excluded by the Goldfields Act. Up to this time all plaintiff did 
was to write claiming possession on the ground, no doubt, that the 
land had not been sold on the terms in which he had agreed to concur. 
Then on the 26th June, a week after he had got the information, he 
wrote a letter to the bank, not saying that as they had not sold on the 
terms on which he had agreed to concur with them in selling, their 
authority was at an end, and that he refused to concur in any sale, but 
simply calling their attention to the fact that the agreement is not iu 
accordance with the terms of sale agreed to by him. What was the 
position then ? The mortgagor had agreed with the mortgagees to 
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sell on certain terms. They made a sale through their affent in _ Booibs v. 

Elmsux, Ltd. 
London, and they told him that they had made the sale on these 

terais, believing it was a fact, but subsequently it was discovered that 

the agent in London has departed from these terms. The plaintiff 

was at once informed of the fact. He then calls their attention to the 

fact that the sale made by their agent is not in accordance with the 

terms that he has agreed to. They then in reply to his letter write 

to him, about four days later, and ask him what rebate he will accept 

if the whole amount is paid in cash— that is, on better terms than 

those which he originally agreed to — to which he makes no reply ; 

and on 7th July, a week later, the bank informs him that the whole of 

the balance has been paid in cash. Upon that he gives written notice 

to the bank saying that he absolutely refuses to transfer the leases, on 

the ground that the sale has not been on the terms which he had 

agreed to concur in, and that he, therefore, cancels any authority 

previously given. On these facts what inference can be drawn ? The 

qaestion is whether they had authority on 7th July when they received 

the money in cash to concur on his behalf in the sale they were 

making as his mortgagees ? Suppose this question had been left to 

the jury on the feusts : *' Had the plaintiff, before 7th July, when the 

money was paid and the whole transaction was concluded in London 

in accordance with terms on which he had agreed to concur in the 

sale, withdrawn his authority ?*' It must be borne in mind that it 

was not a case of a vendor dealing with his own property and 

appointmg an agent to sell on specific terms. It was the case of 

mortgagees who were selling on their own account and who had 

procured the concurrence of the mortgagor to sell on certain terms in 

order to avoid, I suppose, any difficulty in technical matters of 

conveyance. I can find no evidence whatever in the facts which would 

justify a jury in finding that he had withdrawn his concurrence in the 

sale on those terms up to that time ; and if a jury found on that 

evidence, that before the 7th July the plaintiff had withdrawn his 

permission to concur in the sale on those terms, I think the Court 

would be bound to set it aside, as being such a verdict as no reasonable 

man understanding the facts could arrive at. That is to say, the Court 

would be bound to say there was no evidence on which a reasonable 

man could find that he had withdrawn his permission to concur in the 

sale on those terms. It follows, then, that the plaintiff's action is to 

get the land back from the defendants, when the facts show that it 

was sold by the mortgagees — the bank— with his concurrence, and 

possession was given in pursuance of a contract so made. Of course 

under these circumstances he is not entitled to recover the land. A 

number of other very interesting questions have been raised — some of 

great dif&colty — but it is not necessary to deal with them. The case 

can be decided on the question of fact. The greater part of the 
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argument has been devoted to a question of considerable difSculty 
which may, perhaps, never have to be decided, as the statute under 
which it arises has been repealed. I only wish to make one observa- 
tion. I do not, as at present advised, think there is anything in the 
Mining Act to prevent mortgagees taking possession of the mortgaged 
property, especially if there is an express agreement by the mortgagor 
that they shall be at liberty to do so. Apart from all this, it appears 
that this sale was actually made with the concurrence of the plaintif, 
and therefore he is not entitled to recover possession from the persons 
who were put in possession under his own agreement. The points 
taken in the District Court do not appear to be tenable. It was 
apparently decided there that no one can sue for the recovery of 
possession of a mining leasehold except the Crown. That view is fouDded 
upon an entirely erroneous notion of the cases that were referred to. 
A stranger cannot sue in the right of the Crown to recover Crown 
land. But the right of the subject to recover property which he 
holds from the Crown is not affected by those cases. When a title has 
been created by grant or lease from the Crown, the rights of the parties 
depend on the ordinary law, and the Crown has nothing to do with it. 
On another point the bill of sale seems to have been treated as if it 
affected gold mining leaseholds just as if they were ordinary chattels. 
That is clearly erroneous. What effect these covenants might have in 
the case of gold mining leaseholds is not a matter that it is necessary 
to decide. It is sufficient to point out that they would not have the 
effect pointed out in the court below. The judgment was right, and 
the appeal will be dismissed. 

Cooper J. concurred. 

Real J. : I am of the same opinion. I think some very nice 
questions have been raised in this case, and it would require a great 
deal of consideration before judgment could be pronounced upon them. 
The first question is: Can a mortgagee make a conditional sale? 
Others are : Can a mortgagee of a mining lease take possession ; can 
the holder of a lease giving a security for money authorise the 
mortgagee to sell otherwise than by public auction without advertising *? 
The question can a mortgagor authorise the mortgagee to sell the 
property after the debt due is the only question which can possihiy 
affect this matter. There is nothing in the Mining Act which restricts 
the power of the mortgagor to dispose of his property. Therefore, he 
can give authority to the mortgagee just as he could give authority to 
anybody else to act as his agent to sell the property. Now, without 
considering the other questions, we have to consider what is the nature 
of the transaction between the mortgagor and the mortgagees. The 
mortgagor was in default. He had been negotiating for the sale of 
the property in conjunction with the mortgagees. In March those 
negotiations fell through, and the mortgagees, he says, from 31»1 
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March to 17th April were alone negotiating the sale. On Slst March ' Boobbs v, 

he wrote this letter authorising them to accept an ofifer for X11,000 L 

secured in a particular way. In pursuance of that authority the RealJ. 

mortgagees instructed their agents in London to sell. The agents 
apparently misunderstanding the instructions, sold on somewhat 
different terms. On 15th April the mortgagees, after receiving the 
information, gave notice to the mortgagor to pay up by 17th April. 
Before however the money became payable they informed the mortgagor 
that they had sold the property upon the terms mentioned in the 
letter ; and believing that to be the case, he delivered possession to the 
agents of the purchasers, and that possession has continued up to the 
present time. It is against these persons to whom he delivered 
possession that he now brings this action. Two or three days before 
15th April the person who was in possession informed plaintiff that 
the contract made was not in accordance with the letter, in that there 
was no guarantee and that they had the right to throw it up at the 
end of twelve months. He then went to the bank. He did not withdraw 
the authority that he had given to the mortgagees. The position of 
the mortgagees, assuming that they had no power under the mortgage 
to sell as ordmary agents, was this : The whole object of the sale was 
to pay them the sum of money due to them, because the whole of the 
purchase money was about £11,000 and the amount of the mortgage 
money was XI 1,600 odd. Therefore, the whole object of the sale was 
to pay them, and if he wished to revoke their authority he should 
have said so. The moment they got their information — before he got 
his information — they took steps to make the contract in accordance 
with the authority that he had given. At the time he received his 
information the contract was, in point of fact, in accordance with the 
terms that he had agreed upon, and when he received information he 
asked for a copy of the agreement, but he did not on the 19th withdraw 
it. On the 26th he wrote to the bank, who had then received the money, 
not withdn^wing any authority he had given, not complaining that he 
would not now consent to sell on these terms, not offering to pay 
money, but merely objecting to the contract that was made on the 
ground that it did not accord with his instructions. On 7th July they 
wrote to him asking what rebate he would take. He did not answer 
that, and he did not repudiate their instructions at all. When they 
informed him, however, that the whole of the purchase money was paid 
in cash, he then said he withdrew the offer. It seems to me that 
assuming that they had no power — no authority whatever to sell 
unless by his consent— and looking at the whole of the circumstances, 
it is perfectly clear that they had authority to sell. It was a continuing 
authority while their debt existed, and it was a continuing authority 
unto he intimated that he was no longer willing to sell. The informa- 
tion was not given in this case until the contract was, in point of fact, 
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RoosBsv. in aooordance with that which he had agreed to. Under those 

L circumstances I do not see how he can object to the contract being 

^^ "^ made. Having made no objection to the making of the contract of 

course he can get no relief — either the possession of the property or 
otherwise. 

Obiffith C.J. : Appeal dismissed with costs. 

Solicitor for appellant : K, \V. Goertz. 

Solicitors for respondents : CluimberHy Bruce d McNab, 
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February, 
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MamfiM D,C,J, Registration — Affidavit of — Tr^ie statement of time of execution. 

An affidavit filed under b. 6 of The BilU of Sale Act of 1891, stated the time of 
execution of the bill of sale as the 29th November, 1899, whereas the evidence 
showed that the bill of sale was not executed until some days after. 

Held, that the bill of sale was void, inasmuch as the affidavit did not truly state the 
time of execution. 

In re A. S. Leslie db Co,, (6 Q.L.J. 7). foUowed. 

Tbial of an interpleader action before Mansfield D.G.J. 

On the 18th April, 1899, J. B. Stewart, the defendant, ordered 
certain goods from the plaintiffs in Sydney, to the value of £15 IBs. 8d. 
The defendant obtained the value of these goods from the shipping 
agents in Brisbane. In August, 1899, the claimant executed a bill of 
mortgage in favor of the Quieensland National Bank, over certain real 
estate in the terms following : "In consideration of the sum of £875 
this day lent and advanced at my request to J. B. Stewart ... I hereby 
covenant that I will pay the mortgagee the above sum within 24 hours 
after demand made," and there was a further covenant to pay interest. 
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On the 28th November, the claimant gave an advance to her husband Bbisoe & Co. 
of £10, and it was agreed between them that she should receive a bill Stkwart 
of sale to secure the sum of £876 and the advance of £10. A bill of Claimant. 
sale, bearing date the 29th November, was accordingly made and exe- 
cuted on the 1st December following. The attesting witness in evid- 
ence stated that he did not see the bill of sale signed, sealed, and de- 
livered by the grantor. The affidavit for the purpose of registration 
was dated December 1st, and the bill of sale was registered on the 80th 
January, 1900. In the affidavit the bill of sale was stated to have 
been executed on the 29th November, 1899. On the 6th December 
the plaintiffs commenced an action against the defendant for the price 
of the goods sold and delivered, by a special summons and judgment. 
On the 10th December, the defendant gave notice of defence, and a 
final judgment summons was then issued, returnable on January 16th, 
on which date leave was granted to enter judgment with costs. On 
the 17th January execution issued. On the seizure by the bailiflf the 
claimant gave notice of claim under the bill of sale and interpleader 
summons issued accordingly. In the bill of sale the consideration 
clause was stated in the terms following : ** In consideration of the 
mortgagee having, at the mortgagor's request, become guarantee to 
the Queensland National Bank, of Brisbane, for the payment of the 
snm of £875, and also has agreed to advance to him the sum of £10.'* 
The defendant stated in cross examination that it was understood that 
if £375 due to the bank was paid off by him, the bill of sale should be 
at an end. 

All the other necessary facts appear in the judgment. 

Groom, for execution creditors: Execution in this case should 
proceed on the ground that the consideration was not truly stated. 
No guarantee was given as stated, but a direct liability was 
undertaken by way of mortgage f Guild v. Conrad, (1894) 2 Q.B. 
b8o; Thomas v. Cook, 8 B. & C. 728). Also, the money 
having been paid before the bill of sale was executed, the 
statement is not true that the sum of £10 was agreed to be paid 
(Ejt parte Rolph, In re Spindler, 19 Ch.D. 98 ; C riddle v. Scott, 
11 T.L.B. 222). There was a condition or defeasance which 
should have been registered. / Bills of Sale Act of 1891, s. 6 (2) ; Wilson 
V, (yconnel, 4 N.S.W.S.C.R. (L.) 264). The affidavit does 
not truly state the time of the execution [s. 6 (1)]. There is no proper 
attestation, for attestation means seeing the execution by the person 
attesting f Sharpc v. IJirch, Simpson Claimant, 8 Q.B.D. Ill, and 
Ford V. Kettle, 9 Q.B.D. 139). The bill of sale is void under 
13 Eliz., c. 5. 

A, S. Lilley, for the claimant : The statement of the consideration is 
substantially accurate, and therefore sufficient, and the word ''guarantee'* 
must not be taken in its strict legal sense. Th& money having been 



6d6 



THE QUEENSLAND LAW JOURNAL. 



1900. 



Bridge & Co. 

V, Stewart, 

Stewart 

Claimant. 



paid there is no material misstatement. No one could be misled, as the 
receipt was endorsed on the bill of sale. Ex parte Nehotif In re Hockaday, 
86 W.R. 264; In re Parke, 18 L.R. (Ir.) 85; Ths Credit Co. 
V. Potty 6 Q.B.D. 295. There is no condition or defeasance, bat 
simply an impression that if the bill of sale was paid off there would 
be an end of the matter. If so, there was no consideration for it 
(Cumber v. Wane, 1 Sm. L.C. 826 ; Kx parte Popplewell, In re Storey, 
21 Ch.D. 78; Heseltine v. Simmons, (1892) 2 Q.B. 647). The 
evidence showed that the bill of sale was actually executed on the date 
sworn in the affidavit of the attesting witness. The transaction was 
perfectly bona fide. {Wood v. Dixie, 7 Q.B. 892; Hale v. The 
Metropolitan Saloon Omnibus Company, 28 L J. (N.S.) Cb. 777 ; 
Pickstock V. Lyster, 8 M. & S. 871). 

Groom, in reply : The receipt clause is no part of the deed. Ex 
parte Cltaring Civhs Advance and Deposit Bank, In re Parker, 
16 Ch.D. 86. 



Mansfield D.C.J. 



Mansfield D.C.J. : The question to be decided in this case is 
whether the bill of sale, under which Mrs. Stewart claims the goods 
taken in execution by the execution creditor Bridges, is a good and 
valid one or not. Several objections were taken to the bill of sale, but 
I propose to only deal with one of them — namely, that the affidavit of 
Alexander McGillivray, filed at the time the bill^of sale purported to be 
registered, does not truly state the time of the execution of the bill of 
sale as required by s. 6 (1) of Tlie Bilb of Sale Act of 1891. The 
affidavit (a copy of which isi endorsed in exhibit 6) in paragraph 2, 
states that the bill of sale was made and given on the day on which it 
bears date, being the 29th day of November, 1899, and in paragraph 
8 that the deponent was present and did see Joseph Robert Stewart 
sign and execute the same on the said 29th day of November, whereas 
in his evidence given before me Alexander McGillivray says that it 
was executed ''about a week after Mrs. Stewart handed over the 
money, a few days after the 29th November," and Mrs. Stewart states 
in her evidence, ''on the 28th of November, I gave my husband ten 
sovereigns.'* It is evidence therefore that the date of execution is not 
truly stated. In the case In re A. S. Leslie (^ Co., (5 Q.L.J. 7, 
at p. 12), Chubb J. held that the bill of sale in question in that 
case was void on account of an untrue date, evidently meaning 
void on account of the date being untruly stated in the affidavit 
filed, as appears from the remarks of Real J. at p. 16, who, 
however, does not decide the point in question here. We have, there- 
fore, a decision by one of the judges in the Full Court not dissented 
from by the other judges sitting with him, and I feel bound to follow 
it. I might add that I agree with it myself. I hold, therefore, that 
the bill of sale not being registered in accordance with The BilU •;' 
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Sale Act of 1891 is void, and the execution must therefore proceed. Bbidor & Co. 

Costs to be paid by claimant. *^*Stkwabt^' 

Solicitor for claimant : J. P. Forde. Claimant. 

Solicitor for execution creditor : F. 1\ Lnkin. Mansfield D.C.J. 

[Reported by Mr. G. H. Mason.] 



In re TYSON, DECEASED, MULHOLLAND r. DONELEY 

AND ANOTHER. 

1900. 
„ . ^ , . . 5^^ March, 
Practice — Administration action — Service of judgment — 

Limited judgment. ^^^^ ^'^' 

In an administration action, judgment was limited until further order to an inquiry 
as to the next-of-kin, and to any application incidental to the management of 
the estate. On an application for directions as to service of the judgment, 
Griffith C.J. declined at that stage of the action to make an order as to service 
on persons not already parties, but adjourned the summons generally to admit 
of the application being renewed after the determination of the inquiry as to 
the next-of-kin. 

SuvMOKs for directions as to service of judgment in an administra- • 
tion action. 

In an action by Emily Mulholland against Tyson Doneley and 
The Queensland Trustees, for the administration of the estate of James 
Tyson, deceased, the judgment was limited until further order to an 
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inquiry as to the next of kin of the deceased, and to any i 
incidental to the management of the estate, the 
Queensland Trustees being given the control of the inquiry as to the 
next of kin until further order. The plaintiff now applied for direc- 
tions as to service of notice of judgment. 

Wilson, for plaintiff, asked for directions for service of notice of 
judgment, and cited Dan. Pr. 6th Ed., 876-7, 219, Seton 4th Ed. 
1461, and referred to In re Clif (1895) 2 Ch. 21. 

Power, for defendant Doneley, and 

Stumm, for defendants Queensland Trustees, offered no argument. 

Griffith C.J. : Service of judgment or notice of judgment is a sub 
stitution for making a party to be served a party to the action. If be 
is not a necessary party quocul hoc he need not be served now. In this 
case it is not necessary to serve before inquiry, but the Court viil 
direct service when a useful purpose may be served. I will, therefore, 
make no order except to adjourn the present summons generally, so 
that I can act upon it when occasion arises. 

Sohcitor for plaintiff: 1\ O^Stilliran. 

Solicitors for defendant Doneley : Fitz(ferald d Power, 

Solicitors for defendants Queensland Trustees: Macpkmn, 
Macdonald'Patermn d' Co. 
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In re THE CAMBOOYA ELECTION PETITION 
(DANIELS V. MACKINTOSH). 

Eketions Act (ConsolidaUdJ^ w. 54, 66^ 76, 76a — Election of 
member of the Legislative Assembly — Qtuilijication — Effect of 
appearance of name on Electoral Roll — Power of Elections Tri- 
bunal to inquire into qualification other than residence — Power of 
Tribunal to decide validity of vote where irregularity in ballot paper 
— Retirement of candidate. 

Three persons, D., M. and C, were duly nominated as candidates for the elec- 
tion of a member of the Legislatiye Assembly for an Electoral District. 
After the expiration of more than the 72 hoars daring which, onder s. 54 
of The Elections Act^ any candidate may retire from the election, C. gave 
notice to the returning officer, in the terms provided by the Act, that he 
had retired from his oandidatore, and the fact of his retirement was communi- 
cated by the returning officer to his presiding officers and the electors gener- 
ally. In consequence of an arrangement alleged to have been made between 
D. and M., in the presence of the returning officer, a large number of electors 
in recording their votes did not erase the name of C. from the ballot papers, 
and the returning officer counted these votes as good votes for the candidate 
whose name appeared with that of G. not struck out upon such ballot papers. 
At one of the polling places, the printed ballot papers proving insufficient 
for the number of electors wishing to vote, the presiding officer wrote out fresh 
ballot papers, upon which the names of D. and M. only appeared, and with 
which the electors without demur voted, and such votes were allowed by the 
returning officer as vaUd. 

HeUby the Full Court (Griffith G.J., (hooper and Power J J.), overruling on this 
point the decision of Beal J., that the ballot papers containing two names 
unerased contravened the provisions of s. 76 of The Elections Act, which are 
imperative, and that the Elections Tribunal had no power to allow these 
votes as vaJid, but that (affirming the decision of Beal J.) they had power to 
declare valid the votes recorded on the ballot papers on which the names of 
two candidates only appeared. 

Per Beal J. : The appearance on the electoral roll in force at the date of an 
election of the name of a person as being entitled to vote at such election in 
respect of a qualification other than residence, is, under s. 40 of The Elections 
Act, conclusive evidence of the right of such person to vote, and therefore 
the vote of such a person cannot be impeached before the Elections Tribunal 
on an election petition. 

Semble {per Beal J. and per Curiam), that where a candidate for an election for a 
member of the Legislative Assembly has been duly nominated, he can only 
retire in the manner provided by s. 54 of The Elections Act, and any candidate 
failing to retire within the time and in the manner prescribed by that section 
continues a candidate at the election for which he has been nominated. 



[Full Court.] 

1900. 
Bifnd March, 

OHffith C.J, 
Cooper J, 
Power J, 
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In re 

Thb Caicboota 

Election 

Petition 

(Daniels v. 

Mackintosh) 



Trial of an election petition by Henry Daniels and Austin 
McLoughlin, against Donald Mackintosh, complaining of his retnm 
for the Electoral District of Cambooya. 

The petition, which alleged that the return of Mackintosh was 
undue, and claimed the seat for the petitioner, Daniels, set out, inttr 
alia, the following grounds to support the alleged undue return : — 

(1) That divers persons who voted for the respondent in respect of 

residence qualifications, were not legally entitled to vote at 
the election in respect of the qualification, inasmuch as 
within seven months next preceeding the date of the 
election they were not bona fide resident at any time in 
the Cambooya Electorate for a period of two months. 

(2) That certain votes counted for the respondent were given on 

papers on which the names of two only of the three can- 
didates appeared. 
(8) That certain votes counted for the respondent were given on 
ballot papers from which the returning officer had unlaw- 
fully erased the name of one of the candidates before handing 
the ballot paper to the voter. 

(4) That many votes were counted for both petitioner Daniels and 

the respondent, and a majority of such for the respondent, 
on which the names of two candidates remained un- 
erased. 

(5) That certain persons who were duly qualified to vote at the 

election presented themselves at Thane's Creek, a duly 
appointed polling place, with the intention of voting at 
such election, but that the returning officer at that place 
refused to allow them to vote. 
It appeared on the evidence that three candidates were nominated for 
election for the Electoral District of Cambooya on 11th March, 1899— 
viz., Henry Daniels, Donald Mackintosh, and James Henry Davidson, 
and that on 16th March Davidson gave to the Returning Officer a 
notice of withdrawal from his candidature in the form prescribed by 
s. 54 of Tlie Elections Act, but such notice was not given within the 
time prescribed by that section for the withdrawal of a candidate. The 
fact of the retirement was made known to each presiding officer, and 
it appeared that instructions were sent to each presiding officer to 
notify all the voters of the retirement. The respondent alleged also 
that it was agreed between himself and the petitioner Daniels, that 
where Davidson's name was left unerased on a ballot paper in con- 
junction with that of another candidate, the vote should be counted for 
such candidate. Daniels did not deny such agreement, but contended 
that it was contrary to law and could not validate the votes, of which 
some 200 were received at the election, given by ballot papers upon 
which two names appeared unerased. It appeared also that at Bid- 
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deston— one of the polling places— the retaming officer struck out 
the name of the candidate Davidson from ballot paper before hand- 
ing them to the voters, but he deposed that in each such case the 
erasoie was made in the presence and with the consent of the voter. 
It was also stated by counsel and admitted by both parties, that at 
Clifton — ^another polling place— the printed voting papers having run 
short, the returning officer wrote out five ballot papers with the names 
only of Daniels and Mackintosh thereon. No evidence was called as to 
the consent or otherwise of the voters, but the voting papers were pro- 
duced, and shown to have contained only two names. All the other 
material facts appear in the judgment of the learned Elections Judge, 
and of Griffith C.J., in the Full Court. 

In addition to the allegations in the petition above set out, the peti- 
tion alleged irregularities consisting of the refusal of a presiding officer 
to allow certain voters to vote. The assessors, however, found that 
the presiding officer had not been guilty of any misconduct, and had 
rightly refused to allow the voters to record their votes. 

St. Ledger^ for the petitioners. 

Lilley (Mason with him) for the respondent. 

After taking the evidence and after the addresses of the jury, Seal 
J. addressed the assessors (who occupied the jury-box) as follows : — 

Real J. : It now becomes my duty to lay down the law. I have 
very little to guide me in that, except the interpretation of statutes in 
certain cases. There is no absolutely analogous case to this to be 
found, because I do not know where else they have the provisions with 
regard to contingent votes. Therefore, in order that there may be no 
trouble, I want to get the facts of this particular case, so that, if my 
law happens to be incorrect, you will have found sufficient facts for 
the matter to go elsewhere, and be put right without inquiry. The num- 
ber of votes polled were, 680, 609, and 6 called informal. Of these, 680 
were recorded for Mackintosh, 609 for Daniels, and 2 for Davidson 
treated as informal; 4 were clearly informal. So that 1,245 persons 
recorded votes. Of the 680 and 609, 5 votes were recorded for Daniels 
by persons whose votes you have found to be invalid — that is, 5 persons 
recorded votes who had not votes, and that would reduce the 609 to 
604 votes. Of those who recorded their votes for Mackintosh, 8 
persons who had not votes recorded votes ; that would leave 627 for 
Mackintosh. I am assuming these matters to be found by you 
as assessors — that they are questions of fact upon which there is no 
difference of opinion. Of these votes, there were, in the whole num- 
ber of 1,245 votes, for Daniels 117 votes bearing the name of Davidson 
also, and for Mackintosh 189 bearing the name of Davidson. Of these 
189 and 117 there was one in each case which cannot be counted — 
which was not informal, but which was given by a person who had no 
right to vote. That would leave 188 and 116 respectively in the 627 
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and 604 votes counted. Now, deduoting 188 from 627 and 116 bom 
the 604, we would have 489 and 488 respectively, or a majority of 1 
for Mackintosh — taking it on that assumption. Taking the 627 and 
604 together, there are 5 ballot-papers at Clifton bearing only two 
names. Of these 5, 8 are for Mackintosh, and 2 for Daniels. If these 
5 votes must be thrown out, the result will be a tie, because if yon 
take 8 from 489, and 2 from 488, the result in each case is 486 votes* 
Further, gentlemen, there were polled at a place called Biddeston 40 
votes. None of these were rejected by the presiding officer ac in- 
formal. We had evidence to the effect that the presiding officer struck 
out the name of Davidson on certain of the ballot-papers. The votersi 
as they came up, had a post-card like Exhibit No. 29 (which was 
from Davidson stating that he had retired) read to them, or 
its contents told them by the presiding officer. That is the evidence. 
After some of the electors had polled — how many we do not know— 
the returning officer, in the presence of the scrutineers, said that some 
of them might not understand it, and might make a mistake, and it 
would be better if he struck out Davidson's name for them. He then, 
as various electors came in, ran a pencil through the name of David- 
son. 

An Assessor : That is at Biddeston. 

Beal J. : At Biddeston. That is the only place. How many he 
ran through we do not know, but this is what we find : We find 11 
papers with the blue pencil on each name ; we find 2 with black on 
both names, and we find 1 which may be almost inked, and the mark- 
ing on both names is the same ; and we find 5 on which there is 
nothing but blue, all being for the petitioner Daniels. Nineteen papers 
in which both names were marked off with a similar pencil, whatever 
else was done. Of the others we find 7 with black only through 
Davidson's name, on which Daniels' name appears, and 18 with black 
only through Davidson's name, on which Mackintosh's name appears. 
That disposes of 89 of the 40 votes recorded. With regard to these 
the question of fact you will find is : Did the voters strike out the two 
names, and it does not matter how the voters struck them out. It is a 
difficult question for you to decide. I have to give you the evidence, 
and you must decide whether the voter struck out the two names. On 
the 40th vote is one in which the names are not struck out all, but on 
which there is a cross. A voter need not strike out a name in any 
particular way, or with any particular pencil. Is there any provision as 
regards pencils ? 

St, Ledger : 1 cannot find any. It says " struck out." 
Beal J. : There is in England, but here it is '' struck out." A wit- 
ness swears that the presiding officer did this in the presenoe of the 
voter, and with his assent. You will require to say how many of 
these votes the presiding officer drew a pencil line through, and in 
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tespect of which the voter himself did nothing — the voter personally, 
and not through the presiding ofScer. I cannot help you in that. 
Two of the papers you have seen have nothing but black-pencil marks 
npon them, and there is nothing on them to indicate that they were 
made by different persons or pencils at all. Of the others there are 18 
and 7 which have only the marks of a black pencil through Davidson's 
name. I am giving you the evidence only from my short notes of it, 
and perhaps it will be better to compare it with the printed evidence. I 
will ask counsel to attend to that. How many of those 20 votes are 
yon prepared to flay it has been proved the elector did not run a line 
through, or are you not prepared to say that as regards any of the 
votes ? I cannot help you in the matter ; I can only give you the 
evidence. As regards the 19, there is no question about it that some- 
body ran more than one line through the names ; as regards the 20 — 
you have seen them, and you can have a look at them again — there 
appears to be only one line drawn through the name of Davidson ; that 
is by a pencil. Can you say as regards those 20 votes, that the elector 
himself did not run a line through the name of Davidson, or do any- 
thing to it? If you can, say so; if you cannot, say you cannot. 
Assuming that the elector did not strike out two names, it is incum- 
bent upon you to say so. Of course, for practical purposes it may not 
matter much, but, for fear the question — if this case go to the Full 
Court — may be considered of importance, I want to get your finding. 
I think it does not matter much, because if the 5 votes which have 
only two names on (Davidson's name omitted) go, and the other 188 
and 116, where Davidson's name is not struck out, also go, it will be a 
tie, and a fresh election necessary. And in any event I think Daniels 
ought not, by this tribunal, to be declared duly elected. He was a party 
to the agreement in pursuance of which and to the conduct by which the 
electors were led into the error as to Davidson's name, which he now 
claims renders their votes inoperative. A candidate to be declared by 
this tribunal duly elected ought to have a majority of votes. It has 
been decided that even when a man is unqualified, if the majority of 
votes are recorded for him, the second man is not elected unless the 
electors knew the candidate for whom they voted was unqualified. 
[Quern V. Franklin (6 Irish Reports C.L. 289), Moore v. Scully (9 Ir. 
B.C.L. 217).] The knowledge of electors was the test. The only point 
in your finding specifically in this matter of Biddeston votes is to 
provide for the possibility of this case going to the Full Court. 

An Assessor : What is the question ? 

Bbal J. : The question is on how many of the votes are you prepared 
to say the elector himself did not strike out the name of Davidson ? 

The Assessors : We cannot answer that question. 

Real J. : The assessors do not feel themselves capable of answering 
that question as to any of the 20 votes ? 



Inte 

Thb Cahboota 

Election 

Petition 

(Danieus v. 

Maokintobh). 

The Elections 
Judge. 



846 



THE QUEENSLAND LAW JOUBNAL. 



1900. 



In re 

The Gambooya 

Election 

Petition 

(Daniels «. 

Mackintosh) 

The Elections 
Jadge. 



The Assessors: Yes. 

Real J. : This is what I have written down, gentlemen — ** Biddes- 
ton polled 40 votes, not any rejected by returning officer as informal ; 
each voter as he came in had a post-card similar to Exhibit No. 29 
read to him by the presiding officer, or was told of it; after some votes 
were polled, with the knowledge and consent and in the presence of 
each elector, and of the scrutineers, the presiding officer drew a line 
through the name of Davidson ; the assessors do not feel themselves 
justified in finding in any case where a line appears drawn through that 
name of Davidson that the elector did not himself draw a line through 
the name." I have said << any case," because there is one case in 
which a line is not drawn through the name at all ; that is the one 
which is crossed, which was counted as formal, and which, I take it, 
the assessors agree is formal. 

Now, gentlemen, it is my duty to give you the law, and it 
becomes incumbent upon me, if there is any trouble about s. 24 
of The Elections Tribunal Act, to give an interpretation to that 
provision. It might not be absolutely necessaiy for me to go to 
the whole extent of dealing with all these matters ; but I think the cir- 
cumstances of the case are such that I would not be justified in letting 
it go past this Tribunal without dealing with the whole question of the 
rights and powers and duties of this Tribunal with reference to all the 
circumstances that occurred in this case. Section 24, if you look at it, 
gentlemen, provides — '' Upon the trial of an election petition or re- 
ference the Tribunal shall be guided by the real justice and good con- 
science of the case without regard to legal form and solemnities." That 
is the important part — the rest deals with evidence. Section 76a of 
the Ccmsolidated Act — ^perhaps you had better look at that in order to 
be more easily able to follow the reading of the law which I lay down- 
that s. 76a, as you will notice by referring to a mark and the footnote, is 
from a later Act than the main body of this Act, because the main 
body of this Act was passed in the 49th year of Her Majesty's reign, 
and The Elections Tribunal Act in the 50th year. The provision 76a is 
from s. 19 of 61 Vic, No. 26. Now, that s. 76a shows the interpreta- 
tion which the Legislature put upon s. 24 of The Tribunal Act, becade 
8. 24 was in existence at the time this was passed. It embodies the 
decision of the late learned Chief Justice. The late learned Chief Justice 
in the case of Flood v. Tozer (8 Q.L.J. 121)— (that is the Wide Bay case)— 
pointed out to the assessors that the returning officer was justified in 
not rejecting the votes given at Tewantin merely because the presiding 
officer had written his name on the ballot-papers instead of his initials. 
Section 76a provides as regards that — << Notwithstanding anything in 
this Act contained, no ballot-paper shall be rejected merely because of 
some informality or alleged informality in the manner in which it htf 
been dealt with by the elector or presiding officer if it is regular in 
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other respects, and if in the opinion of the returning officer, the inten- 
tion of the elector in voting is clearly apparent." That, you see, deals 
with the returning officer. The preceding section — s. 76, subsec. 6 — of 
49 Vic, No. 18, read — ** Every ballot-paper which (5) has upon it any 
mark or writing not by this Act authorised to be put thereon, shall be 
rejected at the close of the poll." The other words of subsec. 6, as it 
now reads, were inserted after the Wide Bay election. You will see 
they are part of s. 19 of 61 Vic, No. 26. Section 76a, after referring 
to the returning officer, and the informality be may disregard, goes on 
to say — '< But nothing in this or the last preceding section [that is 
8. 76 itself) contained shall be deemed to afifect the jurisdiction of the 
Elections Tribunal with respect to elections." So you see that, 
although the returning officer must reject every ballot-paper which 
does not bear the initials of the presiding officer, which does not appear 
to have the number of the elector on the back, which has the number 
torn off, or which bears more than two names, it is specially provided 
by the last part of s. 76a that nothing contained in that s. 76 shall be 
deemed to affect the jurisdiction of the Elections Tribunal with respect 
to elections. This is what I may call the legislative interpretation of s. 
24 of The Elections Tribunal Act— thB,t the " Tribunal shall be 
guided by the real justice and good conscience of the case, 
without regard to legal form and solemnities." This enables 
you to look at the whole of the circumstances of the case, and 
decide every question which depends upon form alone. The ques- 
tion for you is : '* Looking at all the votes of all the persons recording 
votes, can you say who was duly elected ? Is there a candidate who, 
on an examination of all the papers, and having all the evidence you 
have, you can say without doubt is the choice of the majority of the 
electors who recorded their votes, and that the persons, if any, who were 
fraudulently or illegaUy deprived of their right to vote could not affect 
the question ?" I think that this Tribunal can declare such candidate 
duly elected. I think that is the power you have got — whilst you 
cannot say that a man has a vote who has not a vote, or that a man 
is eligible for a candidate who is not eligible for a candidate — I think, 
when it comes to the form of giving his vote and the manner, it is for 
you to ascertain whether it has been given in substance. I think you 
can look at all the papers, including those with two names, and the 
question for you to decide is whether you can, looking at all the papers, 
say, without any doubt in your own mind, who is the man chosen by 
the majority of the electors who voted. If you can, then that is re- 
jecting forms, and the question in substance is— Was the thing done? 
That is my view of the power given by the 24th section. That is the 
first thing. You may have to go further, because somebody may have 
been prevented from voting, may have been fraudulently or illegally 
deprived of their right to vote. Of course, if the majority is so great 
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that such a vote would not afifect the result, that question would be of 
no consequence whatever. I go so far that I think this Tribunal can 
count votes even if they are not initialled by the returning officer, or 
are in some other respect not as required by s. 76, if satisfied beyond 
a doubt that he did in fact give papers to the voters, and that they 
voted thereon — (see s. 76a). But this Tribunal ought not to so hold 
except upon the clearest evidence, as in so doing they might open the 
door to the fraud which these provisions (with respect to initialling, 
&c.) were intended to prevent. Of course, what you can do is one 
thing, and what you ought to do may be another matter. If some re- 
turning officer issued 20 papers, and did not know his duty, and did 
not initial one of them, and there was no question whatever of douU 
in your minds about the paper, I think the power of this Tribunal, in 
rejecting fonud, is such that it can give a man his right, and give effect 
to his vote. I say I think this Tribunal can do it. I lay that down. 
The view I take is in consonance with the opinion of the late learned 
Chief Justice in the case of Flood v. Tozer. Of course, the circum- 
stances of this case are different. It is because I intended to lay this 
down for you as the power conferred on this Tribunal that I was so 
anxious to get all the facts in this particular case, so that if any one of 
the contingencies does not come within the law it can be so decided by 
the Full Court. I have looked carefully at the provision which gives 
me power to state a special case, and I probably would have done so, 
and obtained the opinion of the Full Court before myself directing, bnt 
The Elections Tribunal Act only allows a special case under these cir- 
cumstances (s. 28) — '^ When upon the application of any party to a 
petition or reference it appears to the Elections Judge that the csae 
raised by the petition or reference can be conveniently stated as a 
special case, he may direct the same to be stated accordingly, and any 
such special case shall be heard before the Full Court." This case 
could not be conveniently stated. There are certain facts you have to 
find, and it is not a mere question of law, and, further, no application 
has been made to me by either of the parties to the petition. It has 
therefore to go now, and I have to decide the law and my view of it, 
and why I hold that view ; and then if anybody chooses to question, it 
is for them to appeal. You have found facts to assist the Court of 
Appeal should my view be questioned. 

The provision for the rejection of papers which contain a 
greater number of names of candidates not struck out than the 
number of members to be elected is a re-enactment of the 
common law. The ground at common law for rejecting a ballot- 
paper on which there appeared two names not struck out, where only 
one member could be elected, is that in such a case it is uncertain 
whom the voter intended to select. The reason that, in such cases, it 
is uncertain whom the voter intended to select applies where the con* 
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tingent vote does not come into consideration. It does not apply 
where the contingent vote is applicable, except where it is unnecessary 
to have recourse to the contingent vote, or when, after the names of 
defeated candidates are struck out, there are still too many names on 
the paper. It only applies where the number of names of candidates 
left on the paper, considering only the names of the not defeated can- 
didates within the meaning of s. 78, for whom the vote might be by 
possibility intended, remains more than the number of members re- 
quired. It applies in all cases where more than the number of persons 
to be elected are left on the paper, but it may not apply where the con- 
tingent vote comes into operation, and where, after the first count, the 
names left on the paper, except one, are names of defeated candidates 
within the meaning of s. 78. In such case applying the provisions of 
the contingent vote there may be no doubt as to whom the electors 
preferred. The only trouble there is that the electors have not put the 
numbers 2, 8, &c., against the candidates' names. Section 78g says — 
Notwithstanding the provisions of the seventy-third section of this 
Act, an elector may, if he thinks fit, indicate on his ballot-paper the 
name or names of any candidate or candidates for whom he does not 
vote in the first instance, but for whom he desires his vote to be 
counted in the event of any candidate or candidates for whom he votes 
in the first instance not receiving an absolute majority of votes ; and, 
if he indicates more than one such candidate, may indicate the order 
in which he desires that his vote or votes shall be counted for such 
candidates. If it stopped there, the only question you would have to 
consider, where there were two names on the paper, would be : Is one 
of those two persons a defeated candidate ? Because if one of them is. 
a defeated candidate the vote cannot be counted for him, but should go 
to the other candidate, if there is any indication that the voter desires 
to vote for that candidate. If John Brown, John Jones, and John 
Smith are candidates at an election at which only one member is to be 
returned, and John Brown and John Jones were the two candidates 
who had the highest number of votes on the first count, then John 
Smith would be a defeated candidate, and circumstances might make 
it perfectly clear that the papers having the names of Jones and Smith 
on were intended as votes to go to Jones rather than to the other man. 
Section 78g provides forms for indicating that intention. If a voter 
who strikes out the name of Jones also strikes out the name of Smith 
and puts the figare 2 in front of it, Brown being a defeated candidate, 
the returning officer would have to count that vote for Smith. That 
is the form in which the elector is directed to indicate whom he votes 
for. But if instead of striking out the name Smith the elector strikes 
out only the name of Jones, and Brown was the defeated candidate, 
and so would be even if all such votes were counted for him in the 
first instance, then it may be perfectly clear that the elector desires 



In re 
The Cahboota 

ELECnOM 

Petition 
(Daniels v. 
Mackintosh). 

The Eleofciona 
Jadge 



960 



THE QUEENSLAND LAW JOURNAL. 



1900. 



In re 

The Cambooya 

Election 

Petition 

(Daniels v. 

Mackintosh). 

The Elections 
Judge. 



that in such event Smith should get his vote, hut he has not indicated 
that in the manner required by section 78c, because section 78c 
provides that where an elector thinks fit to indicate on his ballot-paper 
the name or names of any candidate or candidates for whom he does 
not vote in the first instance, but for whom he desires his vote or votes 
to be counted in the event of any candidate or candidates for whom be 
voted in the first instance not receiving an absolute majority of votes, 
such indication shall be made by writing the figures 1, 2, 8, or any 
subsequent number, opposite to the name or names of the candidate 
or candidates for whom he does not vote in the first instance, 
but for whom he desires his vote or votes to be so counted. 
Consequently the returning officer cannot count the vote. But there 
is nothing to stop this Tribunal from counting it, if they are satisfied 
which of the two candidates is intended by the elector to have his 
vote. If the elector had complied with the form of indicating such 
intention as prescribed in s. 78c, the returning officer would have been 
in duty bound to count the vote. This Tribunal is not bound by any 
form, but can look at the substance {see s. 24). Therefore, if the 
Assessors so decide, they can consider such a vote, and ought so to do, 
unless other circumstances render it inequitable. I have now explained 
to you my view of the law, and of s. 24, which provides that you shall 
be guided by the real justice and good conscience of the case, without 
regard to legal forms and solemnities. The candidate Davidson cannot 
come into consideration, if at all, otherwise than as a defeated 
candidate, because all the ballot-papers on which his name appears 
could not possibly bring him up as one of the two who received the 
greatest number of votes at the election, he havi ng only obtained 116 and 
188, if all such votes were counted for him. Looking at all the evidence 
that has been before you as regards the votes and baUot-papers on 
which the name of Davidson appears, if there is any doubt at all as to 
which of the candidates it was intended those votes should be given, 1 
do not think you should come to any decision as to which the vote was 
intended for ; but if there is no doubt, and it is perfectly clear in your 
minds which of the candidates it was intended should have the votes, 
you are not bound by form, but can take them into consideration. 
The decision of this case need not take you any further than Biddeston 
and the 6 votes, which it is claimed ought to be rejected because there 
should have been another name on. With regard to the papers with 
the two names left on, if the name of Mackintosh had the pen run 
through it, and the figure 2 put in front of it, it would have to be 
counted for him by the returning officer, even assuming that Davidson 
was a candidate. The evidence shows that the reason for leaving 
Davidson's name on was not because it was a slip, but because the 
information given by the returning officer, with the consent and 
approval of both the other candidates, led everyone to honestly beUeve 
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at the time of the election that it did not make a bit of difference 
whether they scratched out hia name or not — that, if anything, it 
would be more correct not to touch his name. Looking at that fact, 
can yon say that those votes on which his name was not scratched out 
were, or may have been, intended for him ? Gentlemen, that is the whole 
substance of the case. I do not think I can assist you any further. 

An Assessor : There is nothing, your Honour, turns upon the time 
at which the third candidate retired ? 

Real J. : I am not dealing with that branch of the subject at all. 

I do not think it is necessary to decide whether, if he had been elected, 
he could have claimed the seat ; but I do tell you, gentlemen, that my 
view of the law is that if he had had a majority of the votes given to 
him as a live candidate — clearly given to him as the one at Pittsworth, 
declared informal — he could have claimed the seat. I am inclined to 
think that he was a candidate. He intimated that he was not going to 
the poll, but at the same time I am inclined to think that if he had 
been elected he could have claimed the seat. It might possibly be that 
you would not give him the seat if you thought his conduct had 
prevented the electors giving effect to their true desire. If he merely 
had his name on with other candidates you could not have given him 
the seat. At least, if I were judge in that case, I would advise you not. 
Perhaps I should not go so far as to say you could not give him the 
seat, because it seems to me that, as a question of form, it is left in 
the hands of the Tribunal, and to you is given the duty to watch over 
the purity of elections. The object, of course, is to prevent any 
miscarriage of what is fair and honest, and the proper test is for you 
to see whether there is a candidate who is duly elected. If there is 
any doubt at all on that point, then you say there should be a fresh 
election. The first question is : Who is the choice of the majority of 
the electors who recorded their votes *? Then the question comes in 
whether by force or by fraud any were prevented from recording their 
votes as they wished. I think the Act gives you power to decide these 
questions. It gives you very wide powers, though you cannot say that 
a man has a vote who has not a vote, or that a man is eligible as a 
candidate who is not a candidate. That is a question of qualification. 

II it had turned out that the whole 1,200 and odd who voted had left 
Mr. Davidson's name on, probably you might disregard it if, on the 
evidence, you thought proper. On the other hand, if it appeared that 
a majority of the electors disregarded the intimation, and Davidson 
obtained a majority of the votes polled — if he was a real live candidate 
I should be inclined to think that he could hold his seat, but it would 
still be for you to decide. Of course, if you thought that he got the 
votes by false representation that he had withdrawn, you would not 
declare him elected, because it would be giving effect to the form and 
paying no attention to the substance, as he would have got in by a 
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trick, which would never do. You would say, " No ; we must have a 
fresh election. " Li England and, Lreland, where the judges have 
power to decide, I can hardly think they have anything like such ample 
powers as you have got, gentlemen ; hut they have large powers, and 
they exercise them. They have held that where a candidate has been 
a person who cannot be elected, you cannot give the seat to somebody 
else, if a majority has been given to the man who is ineligible ; bat 
where electors know the defect, they have given the seat to the other 
candidate. Now, Davidson was clearly a candidate in the sense that 
his name was there, whether he was eligible for election or not. I am 
inclined to think the electors could have elected him. They could haTe 
said, " We do not care one pin about his withdrawal." At the same 
time, he could send in his resignation to the Speaker next day if they 
elected him, and I think it was made perfectly clear to them that he 
had withdrawn, and that it would be idle to vote for him. He being a 
party to that representation, it might be a nice question, whether he 
was a candidate in the sense that if he was returned you ought to say 
he was elected. On the other hand, if he were absolutely disqualified, 
yet, if you came to the conclusion that the people who left his name 
on really voted for him and that he had a majority, you could not give 
anybody else the seat, unless you bring it home to the electors who 
voted for him that they knew he was disqualified. In Queen v. Franklin, 
the Court said that would be electing a man who had a minority of 
votes, and there must be a fresh election. Yet, in Moore v. ScttUy 
(Mitchell's case), and Trench v. Nolan (6 Irish B.G.L. 464), the Court 
decided that when the electors who voted for him knew that the 
candidate was not qualified, the consequence was the Court disregarded 
their votes. You, as a Tribunal, might do the same. You might say, 
'' Well, if they choose to vote for a man whom they know is not 
qualified, they are throwing their votes away, and it is the same as if 
they had not gone to the poll at all. " In Trench v. JSiolan the judges 
gave Trench the seat, because they decided that there was terrorism 
used in favour of Nolan, and that the electors knew it. In point of 
fact, the clergy supported Nolan, and the judges chose to say that the 
clergy in supporting Nolan terrorised their flocks. But they found in 
that particular case that the electors knew of this. It seems to me 
that the moment you have a candidate's name on the ballot-paper, 
qualified or not, and an elector qualified goes in and receives his ballot- 
paper in the manner prescribed for the purpose of giving the vote, he 
comes within the protection of the rule laid down in Regina v. FrankUn, 
and if he bona fide and honestly votes for any person whose name is on 
the ballot-paper in the manner prescribed his vote is not thrown away. 
If he does not do it in the prescribed manner, the returning officer is 
bound to reject it unless the mistake made is a mere informality, which 
he has express power to disregard, and the vote is regular in other 
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respeoi. But this Tribunal is not bound to reject it, and at the same 
time, as I say, it is not bound to receive it. It is a matter for you to 
decide, looking at the whole case fairly and squarely. Can you say 
whether, without any reasonable idoubt at all, " This is the man the 
electors chose" ? If you have any doubt, the meaning of it is, " Try 
agam " ; if you have no doubt, you will find according to the evidence. 

An Assessor: There are 8 votes and 2 votes, the last your Honour 
mentioned when the candidates were 489 and 488 — giving Mackintosh 
a majority of 1. There were then 5 votes to be dealt with. 

BxAL J. : That would bring them to an equality ? 

An Assessor: Yes. We would like a further explanation of those 5 votes. 

Bbal J. : When the men came to vote, the presiding officer, 
instead of giving each of them a paper with three names on it, gave 
them papers with only two names on them. It seems to me that it is 
perfectly clear that three intended to vote for Mackintosh and two for 
Daniels. They only got two names on the paper to deal with, and 
conld only deal with the two names. 

An Assessor : I suppose the reason those papers were given was 
that the ballot-papers were exhausted. 

Real J. : Yes, that must be the reason. The evidence is that they 
ran short of ballot-papers, and the presiding officer did just what was 
done at Biddeston, only in a different way. They all acted on the 
assumption, practically, that Davidson was out of it. The presiding 
officer here did what was done at Biddeston in another way, and, having 
to write out papers, he never wrote Davidson's name on them. 

An Assessor: Those were the votes which would have made the 
candidates even, two being given for Daniels and three for Mackintosh ? 

Real J. : The 188 votes and the 116 votes being counted, Mackin- 
tosh has a majority of 28. These being thrown out, Mackintosh has 
still a majority of 1. Of the votes which are included in that count, 
there are 5 on which two names only appear. If those 5 are also 
thrown out. Mackintosh and Daniels will be equal. Again, if the 
Biddeston votes are all thrown out, Daniels may be declared elected ; 
at all events he will have a majorijby of the other votes. It is for you 
to look at the whole case. I think there is as much right to consider 
these votes with only two names on as the others. You can have very 
little doubt that they all proceeded on the assumption that it did not 
make a bit of difference whether they ran their pencils through David- 
son's name or not. It is for you to decide. Before you declare anyone 
duly elected, you have got to be satisfied beyond any reasonable doubt. 
If you have any doubt about it, there ought to be a new election. I 
do not think I can give you any further assistance. I would be happy 
to do so if I could, but there is nothing in the evidence. 

The assessors then proceeded to consider their finding ; and on the 
Court resuming : 
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An Assessor : The assessors unanimously find that Donald Mackin- 
tosh was duly elected for the electorate of Cambooya. 

Beal J. : As to the question of costs ? 

The Assessor : The assessors are of opinion that the costs should be 
limited to the amount of £100 paid into Court. 



The petitioners appealed from the direction of the learned judge on 
questions of law raised at the hearing. 

Macgregor and St, Ledger for the appellants. 

The petitioners' objections are to the direction of the learned Elections 
Judge to the assessors. Firstly, it is contended that he should have 
directed the disallowance of a vote by Robinson, whose name was 
added to the list of persons named in the particulars, and who was 
convicted on the complaint of the petitioner Daniels of an illegal 
practice — namely, in respect of a qualification which he did not 
possess. Daniels gave evidence of the conviction, which was under s. 
95, of the Elections Act, and under s. 106 his vote should not have 
been allowed, and the assessors should have been so directed. 

[Lilley, for the respondent : When the learned judge heard it was a 
freehold qualification he declined to consider the matter further (see 9 
Q.L.J. (N.C.) 128), and the matter then was dropped by both sides. In 
any event, counsel should have recalled the question to his memory 
when he was addressing the assessors.] 

Macgregor : The result of the voting, if the votes claimed by the 
petitioners are allowed, will be a tie, and there must then be a new 
election. 

Gbiffith C. J. : But has not the returning officer got a vote? In 
England there is no provision for a casting vote ; here there is. 

Macgregor : We contend that the returning officer is functus officio^ 
and that there must be a new election. As to the validity of the 
votes, the petitioners submit that s. 76a does not operate to allow the 
assessors to admit as valid votes contravening the express provisions 
of s. 76, as do those votes recorded on ballot papers on which two 
names were unerased (s. 76 [4]). So, too, the Clifton votes were also 
invalid, inasmuch as the voters were not given their choice of the three 
candidates, for, inasmuch as Davidson did not comply with s. 54, he was 
still a candidate. There was also a further misdirection or failure of 
any direction as to the votes of certain persons who were refused voting 
papers at Thane's Creek, as the learned judge did not in his address to 
the assessors advert to that portion of the case at all. Finally, the 
petitioners submit that the irregularities at the election were such 
as would justify the assessors in ordering a new election, and that they 
should have been so directed by the learned Elections Judge 

Lilley for the respondent : The vote of Bobinson oould not be 
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challenged in these proceedings. Under s. 64 of the Consolidated Act 
the appearance of his name on the electoral roll was condusiye 
evidence of his right to vote, and his conviction was wrongful. Li any 
event the learned Elections Judge exceeded his powers in allowing 
Robinson's vote to be added to those challenged, as that vote did not 
come under any of the classes of votes impeached in the petition 
(Maude v. LowUy, L.R. 9 C.P. 165 ; Clark v. Wallond, 62 L.J. (Q.B.), 
821 ; Tfie Lancaster Petition, 6 O'M. & H. 88, 41 ; Cremer v. Lowles, 
1896 1 Q.B. 504). Moreover, the petitioners having remained silent 
daring the direction of the judge, cannot now allege a misdirection on 
that point. This applies also to the question of the votes at Thane's 
Creek, which were refused by the returning officer. 

On the case generally the respondents rely upon the arguments of 
the learned Elections Judge, and contend that his interpretation of 
8. 76a and s. 24 of The Elections Tnhunal Act is correct. The assessors 
have the power, like the judges in England, to regard substance and 
not form merely, and having once decided that there has, in fact, been 
a substantial exercise under the election law of the franchise by the 
electors, may give effect to the wishes of those electors, irrespective of 
the method they have adopted to express those wishes. That is the 
meaning and intent of s. 76a, and the wording of that section is clearly 
sufficient to enable the assessors to disregard the provisions of s. 76, 
which are in point of fact only directory {Woodward v. Saraonsy L.R. 10 
C.P. 738, 749; PhUlips v. Gof, 17 Q.B.D. 806, 66 L.J. (Q.B.) 612). 
With respect to the votes at Biddeston and Cliffton, it is quite 
apparent that the electors whose votes are questioned were not misled 
in any way, and that had they had the opportuntity of themselves 
erasing Davidson's name, they would have done so. In any event, 
the petitioner can only, by the allowance of all their votes, obtain a 
tie, and the election should be left to the casting vote of the re- 
turning officer. Moreover, it is inequitable that Daniels should be 
allowed to profit by his attempted fraud on Mackintosh and the re- 
taming officer. 

Griffith G.J. : This is, I believe, the first appeal from the Elections 
Tribunal to the Full Court ; and, apart from matters of immediate 
interest to the parties and the electors of the constituency, questions 
have been raised which are of general importance as bearing on the 
construction of the Act and the functions of the Elections Tribunal, as 
well as the powers of this Court. On the trial of a petition, questions 
of law are to be determined by the Elections Judge ; but by s. 27 of 
the Act, an appeal lies to this Court from any decision of the judge on 
questions of law. We have no concern with anything else. We can 
only deal with questions of law decided by the Elections Judge. 

The petition in the present case alleges that Daniels was duly elected at 
the election for Cambooya held in March of last year. The main ground 
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of the petition is that upon a true count of the valid votes, the petitioner 
Daniels had a majority, and not the sitting member, Mackintosh. There 
are also some subsidiary grounds with which I will deal first. The first is, 
that certain persons were improperly prevented from voting. It was 
alleged that three electors were not allowed to vote at Thane's Cieek. 
Upon that the evidence of the presiding officer was that when those 
persons came there to vote they were asked to make a declaration, 
which by the Act they were bound to make if called upon to do so. 
They declined to make it, and thereupon they did not vote. That was 
the evidence of the presiding officer, and if appears to have been 
believed by the Elections Tribunal. They were not asked spedficallj 
to find the facts, but if they had found that these men were improperly 
deprived of their right to vote, their decision must necessarily have 
been different. Under those circumstances, and as, in the face of the 
evidence of the presiding officer, the petitioner's counsel did not desire 
any specific question to be put to the assessors, it must be taken that 
that objection failed. No question of law arises upon that point. The 
only question of law that could have been raised would have been that 
the learned judge omitted to put a specific question on the subject, but 
as he was not asked by counsel to do so, no question of law can new 
be raised. 

Another subsidiary objection i^as raised with regard to the 
vote of an elector named Bobinson, which was objected to on the 
ground that he was guilty of an illegal practice at the election, and 
reference was made to s. 106 of Tlie Elections Act, which provides 
that every person guilty of a corrupt or illegal practice is prohibited 
from voting, and if he votes his vote is to be void. Now, the objections 
taken to votes by the petition was two-fold — that some of the persons 
who voted were not entitled to vote, and that some of the ballot-papers 
were informal, and ought therefore to have been rejected. At the trial 
the learned jud^e was asked to give leave to amend by including 
Robinson's case amongst the votes objected to. The objection taken 
by the petition in respect of voters was that they were not residents in 
the electorate, and therefore could not vote. But there was no objec- 
tion taken in the petition that anyone who had voted was guilty of an 
illegal practice by voting. The learned judge allowed the particulars 
to be amended. It has been contended that he had no power to 
allow the amendment. I do not think it is necessary to consider 
whether he had the power to allow the amendment or not, or whether, 
if he had the power, his discretion was exercised in such a way that we 
ought to overrule it, for this reason : First, because of the nature of 
the alleged illegal practice, which was that the elector voted at the 
election knowing that he was not qualified to vote. It was stated that 
his name was on the roll for a property qualification, but it was con> 
tended that nevertheless he was not competent to vote. The Act 
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dedftres that except in the case of the qualification of reeddenoe the 
electoral roll ahall be conclasiye as to the right to vote. Now, suppos- 
ing a question had been put to the assessors as to this vote, it would 
have been whether the elector had been guilty of an illegal practice by 
Toting at the election knowing he was not qualified to vote. The 
learned judge was of opinion that he was qualified. But supposing the 
jadge was wrong, and that he was not qualified to vote— I do not 
mean to suggest that that is my opinion — is it conceivable that the 
assessors, if the question had been put to them, " Did this man vote 
knowing he was not qualified to vote?" would have answered it in 
the affirmative, when the judge thought he was qualified to vote, and 
the statute expressly states that the roll is conclusive evidence of his 
right ? It is impossible to suppose that the assessors would have 
found him guilty of an illegal practice. As soon as this was pointed 
out the matter seems to have been dropped. As a matter of fact, no 
further evidence was offered on the point. If the question had been 
put to the assessors whether the elector had been guilty of an illegal 
practice the learned judge would have been bound to tell them that 
there was no evidence on which they could answer the question in the 
affirmative. 

The remaining objections may be divided into three classes. They 
aie all objections arising upon the ballot-papers. Several votes were 
rejected by the tribunal on each side, on the ground, as found 
by the assessors, that the voters were not entitled to vote, having 
ceased to be residents before the election. The result was that 
the numbers of votes given by qualified voters were — 
627 for the sitting member, and 604 for the petitioner* Daniels — 
a majority of 28. The difficulty arises in this way : There had 
been originally three candidates— the petitioner Daniels, the sitting 
member, and a Mr. Davidson. Mr. Davidson attempted to retire from 
the poll, but he gave his notice of retirement after the limit of time 
prescribed by the Act. The returning officer took advice, and was 
advised that under those circumstances the names of all three candi- 
dates must appear upon the ballot-papers. That, I am in a position to 
say, has been the practice ever since the Act was passed, and is, I 
think, the correct one. The Act makes express provision as to what is 
to be done if the retirement is made in time. In that case the papers 
are to be printed without the name of the retiring candidate, or, if they 
have been already printed, his name is to be struck out. In this case 
the retirement was too late. Under those circumstances the returning 
officer did what was a very natural thing for him to do if he desired 
the election to be between the effective candidates only — if I may use 
that expression. He was anxious to let the electors know, and he told 
all his presiding officers to make known, that Mr. Davidson had re- 
tired, although his name was still on the baUot-papers, and that he 
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was not an effective candidate. Mr. Davidson took steps to make the 
same information known throughout the electorate, and so did the two 
remaining candidates, the petitioner Daniels and the sitting member ; 
and there was evidence before the Tribunal to show that this informa- 
tion was pretty generally disseminated throughout the electorate, and 
at all the polling places. Objection has been taken before us— I do 
not know whether it is really a point of law, and it was not seriously 
pressed—that the conduct of the returning ofiSoer and the presiding 
officers in making this fact known was such an interference with the 
freedom of the election as to vitiate it. That is not alleged in the 
petition, and I cannot see that it was raised at the trial ; but, whether 
or no, I do not see any impropriety in the returning officer and the 
presiding officers assisting to make known a fact as to which it was to 
the general interest of the electors that it should be made known. 
Certainly the Act does not contain any provision prohibiting the re- 
turning officer from doing so, and it certainly cannot be considered an 
interference with the freedom of the election. 

The three classes of ballot-papers objected to were as follows:— 
Several votes were given at a polling place called Biddeston, which, on 
the ballot-papers being taken out of the ballot-box, appeared to be 
formal, having two names struck out. Those votes were all counted. 
There were 256 voting-papers on which two names were left standing. 
All of these were counted by the returning officer as being given either 
for the sitting member or for Mr. Daniels ; and there were five ballot- 
papers in manuscript at the Clifton polling place on which only two 
names were written. Those votes were counted by the returning 
officer for Ihe candidates whose names remained standing. Now, as 
we have only jurisdiction to review the decisions of the learned judge 
on questions of law, it is necessary to see what are the decisions that 
are objected to. It seems to me that the decisions, as they must be 
regarded by us, are : That the votes at Biddeston might be properly 
counted, if the assessors believed the version of the facts given by the 
presiding officer; that the five votes at Clifton might be counted, if the 
assessors took a particular view of the facts ; and also that the 256 
votes might be counted, if the assessors took a particular view of the 
facts. Those seem to be the only three questions of law for us to 
determine. 

First, with regard to the Biddeston votes : Mr. Macgregor does not 
now seriously press the objection to them, but it is necessary to refer 
to the evidence for the purpose of dealing with the five votes at Clifton. 
The presiding officer at Biddeston, who was aware, of course, that Mr. 
Davidson was not an effective candidate, said in his evidence that in a 
great many instances, in the case of electors who were more or less 
illiterate, they requested him to strike out Mr. Davidson's name 
on the ballot-papers, and that he did so before the ballot-papers were 
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handed to them. He says he did not on any occasion present a ballot- 
paper to an elector with Davidson's name struck out without the 
sanction of the elector. The question then is : Is a ballot-paper 
necessarily void because one name is struck out — not by the elector, 
bat by the returning officer with the consent of the elector ? It is im- 
possible to contend that that is so. Whether there is a technical breach of 
the law or not, it is impossible to avoid the vote on that ground. I 
have no doubt, therefore, that the learned judge was right in telling the 
assessors that if they believed the evidence of the presiding officer they 
should allow those votes. 

Then we come to the five votes at Clifton. It appears that 60 votes 
altogether were polled there, of which 55 were on printed ballot-papers. 
They appear to have been in regular form with the three names on 
them. They were all regular. Davidson's name was struck out in 
each of them. Then there were five manuscript ballot-papers. No doubt 
the assessors had been present at elections before, and knew that the 
usual practice is for the returning officer to have printed what he 
thinks is a sufficient number of ballot-papers, as he is indeed required 
by law to do. It sometimes happens that he under-estimates the 
number of persons likely to vote at a particular polling place, and it 
is then the practice to write the names of the candidates on slips of 
paper. That appears to have been what was done on this occasion, 
though there is no direct evidence on the subject, except what appears 
by the production of the Clifton ballot-papers — ^the 55 printed and 
the five manuscript ones. But when the question was raised in the 
coarse of the learned judge's address, one of the assessors said they 
would like a further explanation about these five votes, and his Honour 
said — 

''It seems to me that it is perfectly clear that three intended 
to vote for Mackintosh and two for Daniels. They only got 
two names on the paper to deal with, and could only deal with the 
two names." In answer to an assessor who said — '* I suppose the reason 
those papers were given was that the ballot-papers were exhausted ?" 
Beal J. said : '* Yes, that must be the reason. The evidence is that they 
ran short of ballot-papers, and the presiding officer did just what was 
done at Biddeston, only in a different way. They all acted on the 
assumption, practically, that Davidson was out of it. The presiding 
officer here did what was done at Biddeston in another way, and having 
to write out papers he never wrote Davidson's name on them." 

That was a statement made by his Honour in the presence of counsel. 
There was, however, no evidence given by any witness who was 
present at Clifton, and probably it had been stated by counsel that 
that was the way in which the event had happened, as, indeed, we 
know from experience, it must have happened. These &cts were 
stated to the assessors as facts in the case. The statement 
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made by the judge in the presence of counsel, and they seem to 
have assented. The assessors were invited to consider the case on 
that basis. Under these circumstances could they, in any view 
of the facts, allow those five votes ? I think that the effect of what 
took place at Clifton is that the five electors who voted by those 
papers said, in substance, to the presiding ofiScer, *' Yon really need 
not take the trouble to write Davidson's name on that paper for as 
to strike it out, but leave it off." That the evidence would warrant 
a finding to that effect on the facts as stated by the judge, and 
assented to by counsel, is quite dear. Of course a request of that 
kind may be made by express words or by tacit assent. Can, then, 
ballot-papers made out in that way be allowed, or are we bound to 
reject them ? Section 68 says that a ballot-paper shall contain the 
names of candidates in alphabetical order and nothing else. When, 
then, a set of ballot-papers is made out for distribution throughout 
an electorate, and the supply given in places has been exhausted, and 
a paper is made out in manuscript at a voter's request, and a name is 
omitted which he desires to have omitted, is that paper necessarily to 
be rejected ? Reference has been made to s. 76a. On this point of 
jaw I am inclined to think it does not assist us much. It says: "Not- 
withstanding anything in this Act contained, no ballot-paper shall be 
rejected merely because of some informality or alleged informality in 
the manner in which it has been dealt with by the elector or presiding 
ofiScer if it is regular in other respects, and if, in the opinion of the 
returning officer, the intention of the elector in voting is clearly 
apparent." That section, it will be observed, speaks of the manner in 
which a ballot-paper is dealt with by the elector or presiding officer. 
That is to say, it only deals with what happens to the ballot-paper 
after it has come into existence as a ballot-paper. It does not saj 
anything about what is to happen if it contains only some of the names 
which it ought to contain. And I fear that the second part, << If, in the 
opinion of the returning officer, the intention of the elector is clearly 
apparent," can hardly be called in aid, as theobjection now made attaches 
to it before it becomes a ballot-paper. But there is another section— 
No. 24— of The Elections Tribunal Act, which declares that, " Upon 
the trial of an election petition or reference the Tribunal shall be 
guided by the real justice and good conscience of the case without re- 
gard to legal forms and solemnities." It would be dangerous to 
attempt to define what is included in the words <' the real justice and 
good conscience of the case," or attempt to limit the meaning of the 
words '< without regard to legal forms and solemnities " ; but it is 
possible to take a particular instance, and say whether it falls within 
one or other of those categories. The objection in this case is that a 
written paper ought to have contained on it in manuscript three names. 
One of them would have been immediately struck out by the perBOO to 
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whom it was handed. He did not desire that it should be put on. What 
was the omission of that name ? Was it anything more than an in- 
formality or the omission of a legal form ? What useful purpose 
would have been served by writing down — ^perhaps by a man who was 
not a very good penman — a name which the person to whom the form 
was handed did not desire to be written down, and which, if it had 
been written down, he would have immediately struck out ? I think the 
writing down of the name under those circumstances may be considered 
as a mere form. The omission to write it down is an informality, or an 
omission of a legal form, and no possible harm could accrue to anybody 
from the omission. I think, therefore, that the learned judge 
was perfectly right in telling . the assessors that if they believed the 
facts were as alleged, they were justified, under the section I have just 
quoted, in counting those votes as given for the candidates for whom 
they expressly purported to be given. Therefore, I think, that in that 
decision the learned judge was right. The counting of those votes 
would give the sitting member a majority of one. 

But there is the third question with respect to the 256 votes : 
Whether the learned judge was right in telling the assessors that they 
might, under a certain view of the facts, count those votes also. Upon 
those voting papers there were two names left ; in 188 of them the 
names of Mackintosh and Davidson, and in 116 of them the names of 
Daniels and Davidson — that is, after striking out one on each. Should 
those votes be counted ? Section 76 provides amongst other things 
that '< Every ballot-paper which .... contains a greater num- 
ber of names of candidates not struck out than the names of members 
to be elected .... shall be rejected at the close of the poll.'* 
Prima facie, then, those voting-papers ought to have been rejected. 
But s. 76a, to which I have already referred, provides that* a ballot- 
paper is not to be rejected merely because of an informality in the 
manner in which it had been dealt with by the elector or the presiding 
officer if it is regular in other respects, and if, in the opinion of the 
returning ofBcer, the intention of the elector in voting is clearly 
apparent. The electors generally knew that Mr. Davidson was not an 
effective candidate, and a great many of them had been told, it appears, 
that it did not matter if they left the name standing — that, in any 
case, the vote would not be counted for him, and that any voting- 
papers with his name would be counted for the other candidate. But 
these 256 voting-papers seem to have come from all parts of the 
electorate ; they were not confined to one polling booth. It is very 
likely — ^very likely indeed — that all the electors who left the two names 
standing knew that Mr. Davidson was not an effective candidate, and 
did not intend to vote for him. But the test prescribed by the statute 
is, '* if, in the opinion of the returning ofiScer, the intention of the 
elector in voting is dearly apparent." Now, in interpreting the rule 
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laid down bj that section, it is important to consider the circomstanG^ 
under which it is to be applied. The section lays down the rale to be 
applied by the returning officer when he has the ballot-papers before 
him, and when his duty is to simply count the votes for the different 
candidates and to declare the result. When, therefore, it says " the 
intention of the elector is clearly apparent,' it must mean, I think, 
clearly apparent to the returning officer at that time and place, and 
with such means of information as he has then before him. That is 
the ballot-paper only. How then can it be apparent to a returning 
officer on opening a ballot-paper, and finding that on it are the 
names of two candidates, that the elector intended to vote for 
either one or the other. He might know from what the elector had 
told him beforehand, or he might ascertain from inquiry elsewhere, 
but how can it be apparent ? I think that in such a case it cannot be 
apparent, and therefore the case of a ballot-paper with too large a 
number of names on it cannot fall within the protection of s. 76a. Then, 
can it be regarded as falling within the protection of s. 24 of The 
Elections Tribunal Act 9 Can the leaving of more names on the 
ballot-paper than there are candidates to be returned be regarded as 
merely the omission of a legal form or solemnity ? I think there is 
great difficulty in coming to that conclusion. It is not apparent on 
the face of the voting-paper for whom the elector intended to vote. If 
anything more than the voting-paper is looked at, and if you once 
admit extrinsic evidence to see which of two candidates the elector 
intended to vote for, then you admit evidence of a very dangerous 
character. It seems to me, therefore, that the direct enactment of the 
statute that every ballot-paper which contains a greater number of 
names of candidates not struck out than the number of members to be 
elected shall be rejected is imperative ; and that it is not open to either 
the returning officer on the ground that the intention of the elector is 
apparent, or to the Elections Tribunal on the ground of mere in- 
formality, to allow such a vote to be counted. I am therefore unable 
to agree with the opinion of the learned judge on that point. On the 
other two points it appears to me that his decision on the point of law 
was correct. If the votes at Biddeston and Clifton were rightly 
counted — as I think they were — Mackintosh had a majority irrespec- 
tive of the ballot-papers on which two names were left. Now, how 
ought we to take the finding of the Tribunal under those circnni- 
stances ? It appears to me impossible to take the finding in any waj 
but this : They probably allowed all the votes, including those with 
two names left on the ballot-paper, but certainly allowed the ones at 
Biddeston and Clifton. I think it is apparent on the face of the pro- 
ceedings that that was their view. They believed the facts to be as 
stated, and under those circumstances they thought, with respect to the 
Clifton votes, that they should be counted on the real justice and good 
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conscience of the case. They did not regard the omission of the name 
on the manuscript ballot-papers as invalidating the votes, the intention 
of the elector being apparent, because he had struck out the name of 
the candidate for whom he did not wish to vote, and left in the name 
of the candidate for whom he voted. As to the Biddeston votes, the 
ballot-papers weie on their face regular, and it may be said that there 
was no evidence on which they could find that the votes were invalid. So 
that it seems to me they certainly allowed the Clifton and Biddeston 
votes, and probably allowed the others. As allowing the Clifton and 
Biddeston votes was sufficient to give a majority to the sitting member, 
the decision of the Tribunal must be sustained. 

CooFEB J. : The difficulty which I have felt in this case arises upon 
the construction to be put upon ss. 76 and 76a, which provide that 
every ballot-paper shall be rejected if it contains a greater number of 
names of candidates not struck out than the number of members to be 
elected. There were IBS for Mr. Mackintosh and 116 for Mr. Daniels. 
It is quite clear that these ballot-papers did contain two names. They 
onght only to have contained one. Section 76a, it has been argued, 
makes these ballot-papers valid for this reason — that it provides that, not- 
withstanding anything in the previous section enacted, no ballot-paper 
shall be rejected merely because of some informality or alleged informality 
in the manner in which it has been dealt with if it is regular in other 
respects, and if, in the opinion of the returning officer, the intention of 
the elector when voting is clearly apparent. Now, the returning 
officer allowed these votes, and therefore, in his opinion, the intention 
of the elector was clearly apparent ; but how it became apparent to him I 
do not know. I have had some difficulty in coming to a conclusion ; but 
it seems to me that the words ** clearly apparent " must mean apparent 
npoD the face of the documents themselves. It cannot be apparent 
from something he may have heard outside or something he is supposed 
to know. It seems to me it must be clearly apparent upon the document 
itself. If that is so, I think the returning officer was wrong in coming 
to the conclusion that the intention of the elector was clearly apparent. 
The other matters dealt with by the Chief Justice I entirely concur in. 

PowEB J.: I have nothing to add to the judgment of the Chief 
Justice. 

Gbiffith G.J. : The appeal will be dismissed, with costs. 

Solicitors for appellants : Atthow d Macgregor. 

Solicitors for respondent : Hamilton d Graham^ for C W, Hamilton, 
Toowoomba. 
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Repobts of Cases abgued and deterbhned in the Suprbicb Coubt of 

Queensland. 

Vol. I. (1860-1868). 

Only four of the Australasian group of colonies published authori- 
tative law reports during the year 1897. It is not, therefore, a matter 
of astonishment that a large blank exists with respect to Queensland 
Law Reports from the foundation of the Colony to the year 1876. 
The absence of reports for this period has been much felt by the 
profession, and the want was only accentuated when the publication of 
the ** Queensland Digest '* disclosed so many valuable decisions the 
particulars of which were practically unavailable. The work of 
compiling the missing reports has been entrusted to the editors of the 
" Digest," Messrs. Scott, Groom, and Graham, audit will probably require 
four volumes to complete the series. It is intended to cover the period 
from 1860 to the end of 1880 (from which time the Queensland Law 
Journal commences), and the reports will therefore include all the 
important cases in Beor's Reports (Q.L.R.). The first volume, 
embracing all the leading judgments from 1860 to 1868, has just been 
published, and comes well up to expectations. There may be some 
difference of opinion upon the advisableness of including a few — very 
few — of the decisions in the selection, but all who use the book wiU 
agree that it is a distinct advantage to possess it, and it is not too much 
to say that a very fair proportion of the judgments— probably more 
than the authors anticipate — will become standard authorities. It 
does not come within the scope of this review to refer to cases in detail ; 
it is sufficient to say that almost all the judgments were delivered after 
consideration, and are in writing, and that every care has been taken 
to make the selection accurate and useful. 
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1. Foreign jiuhjment — Summons for issue of execution mi memorial of 

foreign jiulgment — RiglU of defendant to impeach judgment after 
memorial filed— 19 Vie,, No, 12, s, 3- 20 Vic, No. 26, s. 13. 

On the return of a summons under 19 Vic. , No. 12, s. 3 (see now 31 Vic. , No. 17, a. 22), 
founded on a memorial of a judgment of New South Wales, calling on a 
defendant to show cause why execution should not issue in the Supreme Court 
of Queensland upon such judgment, the defendant filed an affidavit stating 
that he had never been served with the writ in the action, either personally or 
by its having been left at any residence occupied by him. 

Heldt that a memorial of a foreign judgment is only primd facie evidence that the 
judgment was obtained in due course of law ; that any defence which a 
defendant might plead on an action of debt on a foreign judgment will be a 
good answer to an application for the issue of execution under s. 8 of the Act 
19 Vic. , No. 12 ; and that, as the evidence adduced by the defendant raised 
reasonable doubts as to whether he had received proper notice of the proceed- 
ings in the action, the plaintiff was not entitled to the summary relief asked for, 
which should only be granted in very clear cases. 

Barker v. Johnson, 6th, 11th March, 1861, Lutwychk J. 

2. Costs — C'ounseVs fees — Tivo counsel on motum to settle point of 

practice — Senior counsel. 

In an action for an injunction and an account, the subject matter of the action was 
settled by agreement between the parties. The llegistrar of the Supreme Court 
refused to embody the agreement of the parties in a consent order, holding that 
he had no power so to do. On a motion for the order agreed upon and to decide 
the power of the Registrar to sign the consent order, the plaintiffs briefed two 
counsel. On taxation, the costs of one of the counsel were disallowed by the 
Taxing Officer, and on review his decision was affirmed. 

Counsel who have not taken silk are to be regarded, irrespective of their standing 
at the Bar, as junior counsel so long as they continue to accept the work 
which the etiquette of the profession assigns to juniors. , 

Brisbane Milling Co. r. Heaslop, 6th May, 1898, Heal J. 

3. Deserted Wives and Children Act of 1840 (4 Vic, No, 5), «. 8— 

Kvidence of complainant — Corrohoratuvn, 

Where, on a complaint under s. 8 of 4 Vic, No. 5, the complainant gave direct 
evidence of sexual intercourse between the months of December, 1896. and 
May, 1897, and the evidence relied upon to corroborate her statement was that | 

of her father, that some time previously defendant had asked him for one of his 
daughters, and that afterwards he had seen complainant with her ; that of 
another witness, who deposed that in November, 1896, defendant wanted to 
take one of complainant's photographs, and afterwards went out alone with her at 
night ; and that of her sister, who deposed during the months of January and 
February, 1897, the complainant and defendant had been out alone at night on 
a lonely road in the country, this date being previous to that of the conception, 
and that in August, 1897, after the date of conception, she had seen defendant 
kissing complainant and putting his arms around her : 

Held, there was not sufficient evidence of corroboration. 

Zimmerman r. Stanford, 7th May, 1898, Paul D.C.J. 

4. Practice — Writ of summons — Copy of — Se7i>ice — Foreign company — 

Clerk— Common Law Process Act, 1867 (31 Vic, No. 4), 9, 14— 
0, IX, r, 7—0, XI, rr, 1,2,3, 

A manufacturing company which is incorporated in Canada, where its head office and 
factory is situate, and which has several branch agencies in AustnJia, cannot 
be duly served by leaving a copy of a writ of summons at the office of one of 
the branch agencies out of the colony of Canada. 

The term " clerk " in s. 14 of 31 Vic, No. 4, means a clerk in the nature of a 
secretary or principal officer. 

Woodland v. The Goold Bicycle Company, 18th Feb., 18th March, 1896, Cooper J. 

5. Limited partnership — Action for dissolution of — Mercantile Act of 

1867 (31 Vic, No, 36), sh, 53, 58, 63— Notice— Partnership Act 
of 1891 (55 Vic, No, 7), ss, 5 {3), 38 (4), 
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5. 63 of 2"he McmuHle Act of 1867 does not apply where a suit is brought for the 

diaeolution of a limited partnership. Gboves v. Mathea, 5tk, Sth, 7th May, 1898^ 
Mansfield A.J. 

6. Solicitor applying for examination for admission as a barrister — 

Solicitor acting as Deputy Registrar of tlie Supreme CoxiH — " Actual 
practice**— Supreme Court Act of 1867 (31 Vic,, No. 23 Jy a. 40. 

A solicitor acting as Deputy Registrar of the Supreme Court is not a solicitor in 
'* actual practice " within the meaning of s. 40 of The Suprenie Court Act of 
1867, and he is not, therefore, after acting in that capacity for three years, 
entitled to apply for examination as a barrister under that section. Re 
Douglas, 10th May, 1898, Full Coubt (Gbiffzth G.J., Coopeb, Bkal and 
POWBB JJ.). 

7. Practice — Appeal to Privy Council — Petition to Privy Council for 

leave to appeal where judgment under £500 — Jurisdiction of Full 

Court to stay proceedings pending application for leave to appeal. 

Where the Full Court has given judgment for a sum under £500, that Court has 
no jurisdiction to stay proceedings on the judgment pending an application to 
the Privy Council for leave to appeal therefrom. Sinnamon v. New Zealand 
Insubancb Company, 11th May, 1898, Full Coubt (Coopeb, Real and Poweb JJ,). 

8. Appeal from justices — Justices refusing to Jiear counsel — Application 

to quash order dismissing complaint hut awarding costs against com- 
plainunt^Justices Act 1886 {50 Vic, No. 17), ss. 148, 204, 226— 
Evidence and Discovery Act of 1867 (31 Vic., No. 13), s. 43 — 
Quashing order — Special case. 

It was alleged that on the hearing of a complaint before justices, the bench refused 
to allow counsel for the complainant to avail himself of his right to address 
them upon the evidence, and found a verdict for the defendant with £1 Is. 
costs against the complainant. On an application under s. 204 of The Justice$ 
Act, to quash the order of the justices, 

Heldy that a quashing order cannot be granted in respect of an order of dismissal, 
and that the complainant's appropriate remedy was not by quashing order, but 
by special case under s. 226, and that the application must be refused. 

Smith v. Lee, Ex parte Smith, 10th May, 1898, Full Court (Gbifftth C.J., 
CooPEB, Real and Power JJ.). 

9. Company — Building SociHy — Unregistered association — Petition to 

wind up society registered under FriemUy Societies Act of 1876 (40 
Vic., No. 13) — Jurisdiction of Court under s. 193 of Tlie (Jompanies 
Act 1863 (27 Vic, No. 4). 

The B. Building Society was registered under The Friendly Societies Act of 1876, 

but not under The Building Societies Act of 1886. On the hearing of a petition 

by a creditor for an order to wind up the Society, 
Held, that the Society was an unregistered association within the meaning of s. 198 

of The Companies Act 1863, and that the Court has therefore jurisdiction to 

make a winding-up order. 

Re BUNDABEBO PERMANENT BuiLDINa AND INVESTMENT SOCIETT, LtD., 9th May, 

1898, Gbiffith C.J. 

10. Contra^ — Passing of Propo'ty — Sale of lease, license, goodwill, and 

effects of an hotel — ** Sale of Goods Code,'* s. 20 — Garnishee of 

debt — Insolvency — Kxecuti^yn — Injunction — Costs. 

0. obtained a verdict against A. and her husband in the District Court, on Sept- 
ember 24, 1897. On October 7, A. contracted, in writing, to sell to D. the 
lease, license, furniture, goodwill, stock, and effects of the Monnt Pleasant 
Hotel for £450, payable — £150 cash before transfer, and the residue by 
promissory-notes. £10 was paid by B. as a deposit. On October 11, 0. 
obtained a garnishee order against B., attaching all debts due to A. This was 
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made absolute on October 22nd, and on the same day A. was adjudicated 
insolvent. From October 7th to 13th, A. remained in possession of the premises, 
and accounted to B. for all takings. On October 13, B. paid £100 to A.'s 
solicitor as part of the purchase money, took possession of the hotel, and con- 
tinued in possession. On October 28, B. paid C. £29 15s. , which sum, together 
with £10 19s. accounted for by A., £10 paid as deposit, and £100 paid to 
her solicitor, made up i'150, the amount agreed to be paid before transfer. On 
October 27th, G. seized, under '* warrant of execution," the goods in the hotel, 
consisting of household furniture, stock-in-trade, and e£fects of the hotel. 

A., at the time of the sale, owed £500, exclusive of a debt due to the Q.K. Bank, 
and inclusive of the judgment debt, and swore that she *' deemed it advisable 
to sell out of the said hotel," and out of the proceeds *' to p.\y her debts." 
After B. had taken possession, he conducted the business of the hotel, selling 
the goods and receiving the proceeds, as if he were owner : 

Heldf that the property passed to B. if not on the 7th of October, at all events not 
later than the 13th, and was, at the time of the seizure by C, the property 
of B. 

Re Annie Gill, Ex parte Jones, 6th, 16th, 30th and SUt March, and 22nd April, 
1898, Full Coubt (Cooper, Real and Power JJ.). 



11. Insurance^ Stipid<ttion in policy re(jutrinfj notice to imurers of subse- 
quent insurance — Effect of failure to (jive notice of sufjsequent invalid 
or voidable policy, 

A policy of insurance on a dwelling-house, obtained by plaintiff from defendants, 
an insurance company, contained a stipulation that no claim should be 
recognised or recoverable if the property insured was previously or subsequently 
insured elsewhere, unless the particulars of such other insurance were notified 
to the company in writing and allowed by endorsement on the policy ; and it 
was provided that, on such notice being given, it should be optional with the 
company to cancel the policy, returning the ratable premium for the unexpired 
term. 

The plaintiff subsequently obtained from a second company a further insurance on 
the same property, but the policy was alleged to be voidable on the ground of 
misrepresentation by the plaintiff, and a claim being made thereunder, the 
company elected to treat the policy as void. No notice in writing of this second 
insurance was given to the defendants, and on a claim against them under 
their policy, they alleged a breach of the stipulation as to notice of subsequent 
insurance by reason of the failure to give them notice of the assurance with the 
second company. 

The terms of the policy with the second company made every representation 
contained in the application a warranty. The applic^ition contained a 
statement that the property insured was not mortgaged, whereas in reality it 
was mortgaged. 

Held [reversing the decision of Griffith G.J. (8 Q.L.J. 144)] that, as the defendants 
must be taken to have been aware of the variance of judicial authority as to 
the interpretation to be placed on the particular form of stipulation adopted by 
them, they could not claim, following the rule " Verba chartarum fartitis acci- 
piuntur contra proferentem," an interpretation of the stipulation more favourable 
to themselves than to the insured, and that therefore the word " insurance" 
therein must be taken to mean only a good and valid insurance, and that 
the defence failed. 

Held, further, that as the representation in the application for the second insurance 
that the property was not mortgaged amounted to a warranty, and that as the 
fact warranted was untrue, there was never in reality any contract between 
the plaintiff and the second insurance company. 

BiNNAMON V. New Zealand Insurance Go. , Ltd. , 28th and 29th March, and 22nd 
and 23rd April, 1898, Full Court (Cooper, Heal and Power JJ.). 



Further particulars of cases noted in the ** Notes of Ca^es" viay be oht-ained on 
application to the Editor, QuEENSL.iND Law Journal, Toicn Hall, Queen Street, 
Jir%9bane. 
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Edited by A, D, Graham, 
Shorthand Reporter-— R. 8. Taylor. 



MONDAY, JVLY4y 1898. 



The current issue consists, for the most part, of a report of the case 
of Re Baynes, which relates to the prerogative right of the Grown to 
priority in payment of its debts. Other cases of lesser importance, 
decided by their Honours Cooper and Chubb JJ., and Mansfield A.J,, 
are abo reported. 

The attention of subscribers is directed to the recent Rules of Court, 
pMmdlgated ladt month, which ore reprinted in our outside pages. 



NOTES OF CASES. 



Ca$et noted may be cited by a reference to the current volume of the Que^msland 
Law Jotranilf and to the number of the ea$e in the notee, thus :— 9 Q.L.J. (N.C.) 1. 



INDEX. 



B.9. Wabdbll 12 

B.v.CmAXNS 13 

B. r. BoTS ^. 14 

B. V. Lang aud Mubfht 15 

Re Batkks and Othsbb (UQUXstAiiNO DBBTOBs) Ex parU The Attoemit-Gbkbhal 16 

Re Gannon, Ex parte Davies 17 
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12. Criminal law — Trial — Practice — Challenge of jurors — Order to 

stand by. 

Held (following R, v. Freeman, 6 Q.L.J. 281), that the time during the empanelliiig 
of a jury at which the Crown shall show cause of challenge is in the discretion 
of the Court. 

R. Y. Shaw (B.C.B. 3rd June, 1885) not followed. 

B. V. Wabdell, 19th May, 1898, Chubb J. 

13. Criminal law — Trial — Atheist juror — Disqualification, 

Held, that a juror who has no religious belief is not competent to serve as a juror, 
and that his name must be removed from the panel. B. v. Cbainb, 10th May, 
1898. Chubb J. 

14. Criminal law — Carnally knowing girl under twelve — Attempt — 
Indecent assault — 55 Vic., No. 24, ss. 4, 6, 10 — Corroboration. 

Held, that the fact that the child assaulted was found shortly after the committal 
of the offence to be suffering from a disease which might fa« either of a venereal 
or of an innocent character, was not a corroboration in some material particular 
as required by the Statute. B. v. Bots, llt/t May, 1898, Chubb J. 

15. Criminal law — Cattle stealing — 29 Vic., No. 6, s. 10 — Animus 

furandi — Intention, 

L., a slaughterman (servant to A., a butcher), drove a cow belonging to B. into A.'s 
yard, assisted by M., and directed C. (another servant of A.) to kill it. C. 
killed, skinned, and cut up the animal, placing the skin and horns in his 
master's hide house, and the body in his master's boiling-down pot, where it 
was cooked and afterwards given to A.'s pigs for food. A. knew nothing of the 
transaction. 

Held, that there was evidence of stealing against both L. and M. to go to the jury. 

B. V. Lano and Mubphy, llth May, 1898, Chubb J. 

16. Insolvency Act of 1874 (dS Vic, No, 5),ss,145, 173— Crown debts — 

Prerogative right of Crown to priority of payment of debt out of 

insolvent estate — Writ of extent — Crown* s right to priority in adminis' 

tration of estate of deceased person or in winding up of a company. 

The prerogative right of the Crown expressed in the maxim, " Quando jus domini 
regit et subditi insimul concurrunt, jus regis praferri debet,*^ does not extend to 
the administration of the estate of an insolvent debtor under The Insolvency Act 
oj 1874, Re Baynes and others (liquidatino debtobs) Ex parte The Aitobkbt- 
Genebal, 9th May, 1898, Full Coubt (Gbiffith C.J., Coopbb and I^sal JJ.). 

17. Donatio mortis causa — Gift by dying person of moneys in Government 

Savings Bank, 

G.. on his deathbed, in contemplation of his death, signed an order for the with- 
drawal of a sum of money lying to his credit in the Government Savings 
Bank, and also an order directing the officer in charge of the bank at which 
the money was payable to pay the same to W. He then handed these 
documents to W., and directed him to obtain the money, and, after payment 
thereout of his debts, to divide the residue between himself and G.'s father. 
The execution of the documents and the direction to W. took place in the 
presence of witnesses. W., while G. was still alive, took the order for with- 
drawal and the authority to himself to the Savings Bank, but, before the 
payment of the money was authorised by the Treasury, G. died, and the 
Bank thereupon refused to pay the amount. 

Held, that the gift to W. was valid as a donatio mortis causa. 

Re Gannon, Ez parte Davies, 3rd June, 1898, Gbiffith C. J. 



Further particulars of cases noted in the '* Notes of Cases" may be obtained on 
application to the Editor, Queensland Law Joubnal, Town Hall, Queen Street^ 
Brisbane, 
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COURT LIST. 



For Week Commencimo Aug. 1, 1898. Chahbeb Judge : Griffith C.J. 



Monday .. 1 Brisbane Civil Sittinob (Cooper J.)— 

Lilley and 0' Sullivan r. Gorrie. 

Brookes v. Kenny. 

Warwick Fanners' Milling Company v, Clancy. 

White Mercantile Agency v. Ooldsmid. 

Warwick Farmers* Milling Company v. Grayson. 
,,, , , . Reed v. South Brisbane Municipal Council. 

Wednesday 3 I Real J.— 

, Hynes v, Byrne (motion for restraining order). 

P riday . . .5 LRf Wilson, a person of unsound mind (petition for appointment 
of Committee of Inspection). 



THIE 
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Edited by A, D, Graham. 
Shorthand Reporter— R, S, Taylor, 



MONDAY, AUGUST 1, 1898. 



The intervention of the Winter vacation, and the paucity of work 
set down for the July Full Court, have combined to render the work 
of the law reporters during the last few weeks extremely light. With 
the close of the month, however, several points in connection with the 
liand Laws of the colony have come before the Supreme Court for 
decision, and will furnish interesting material for our next issue. 



NOTES OF GASES. 



dues noted may be cited by a reference to the current volume of the Queensland 
Law Journal and to the number of the cate in the notes, thus :— 9 Q.L.J. (N.C.) 1. 



INDEX. 

Macdonald-Paterson & Hawtuorn t'. Perkins 18 

Re Henchman 19 

Re Bank of North Queensland, Ltd. 20 

Ex parte Henchman 21 
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18. Practice — DUcovenj — Action by soliidtor for. costs — Application 
for inspection of plaintiffs' draft bill of costs. 

In an action by solicitors to recover costs, the defendant is not entitled to inspection 
of the plaintiffs' draft bill of costs, as such a draft is irrelevant, as being in the 
nature of a soliloquy or consultation of a man with his own mind, and there- 
fore privileged, and is not admissible as a previous statement in writing 
inconsistent with the present claim of the plaintiffs. 

Macdonald-Paterson & Hawthorn v. Perkins, 29th June, 1898 ^ Gbiffith C.J. 



10, Stiulent-at-iaw — IntenticiWUe e.vamination — K.reynption from, inter- 
mediate e.raminntiim under dajree in law from University of 
Melbourne — Qiuensland Statates relathvj to the ConstittUion — Rerf. 
(ten. as of 27th Xitveviber, 1896 j n\ 25, 26. 

A student-at-law, who held a degree in law from the University of Melbourne, 
applied to the Board of Examiners for Barristers for exemption under r. 26 of 
the liegulaB Generales of 27th November, 1890, from examination in all the 
subjects prescribed for the intermediate examination for barristers. The 
Board of Examiners granted exemption of examination in all the subjects 
prescribed by r. 25, except the Queensland Statutes relating to the Constitution. 

Held^ on appeal to Griffith C.J. in Chambers, that as the Victorian Statutes relatinj; 
to the Constitution of Victoria, the passing of an examination in which was 
necessary for the degree in law held by the student, differed matei'ially from 
that of Queensland, the student htul not passed a sufficient examination in the 
subject in question, and that therefore the decision of the Board should be 
affirmed. 

Ue Henchman, ti8ih June, 1898, Griffith C.J. 

20. Company — Redaction (tf capital — Alteration of articlcfi to authurise 

reduction of capital — Resolution reducing capital passed prior to 

conjirmation of resolution alteriny articles to authorise reduction. 

A company passed on 6th June, 1898, a resolution altering its articles of associa* 
tion to authorise the reduction of its capital, which resolution was duly 
confirmed on the 22nd June. On 6th June the company psissed a further 
resolution reducing its capital, which resolution was also confirmed on 22nd 
June. On a summons for an order appointing a date for the hearing of a 
petition to reduce the capital of the company : 

Held (per Griffith C.J.), that the resolution of 6th June, reducing the capital, was 
in excess of the then powers of the company, and therefore a nullity, and that 
no order should be made on the summons. 

Re Bank of North Queensland, Ltd., 27th June, 1898, Griffith C.J. 

21. Stud^nt-at'laic — Intermediate I'l.vamination — Rediu^tion of fees for 
Intermediate K,vamiiuition tvfiere studeiU exempted from examination 
in some of the prescribed subjects — Rey. Gen. as of 27th Novefnljer^ 
1696, rr. 26, 52. 

A student-at-law obtained exemption, under r. 26 of the Meg. Oemraks of 27ih 
November, 1896, from all the subjects prescribed for the intermediate examin- 
ation except one. On application to the Full Court, the fees for his inter- 
mediate examination were, with the consent of the Board of Examiners, 
reduced from £10 lOs. to £4 4s. Ex parte Henchman, 18th July, 1898, Full 
Court (Griffith C.J., Cooper and Real JJ.). 



Further particulars of cases noted in the ** Notes of Cases ^* may be olOained mi 
application to the Editor, Queensi^vxd Law Journal, Toicn Hall, Queen Street, 
Brisbane. 
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COURT LKST. 



Fob Week Commencing Sept. 5, 1898. Chamber Judge: Gbiffith C.J. 



Monday .. 5 Real J. — 

Re Sanners, insolvent (examination of witnesses). 
Wednesday 7 Jie Haughton, insolvent (certificate sittings). 
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Edited by A. D, Graham. 
Shorthand Reporter — R. S. Taylor. 



MONDAY, SEFTKMBKR 5, 1898, 



Owing to the continued dearth of decisions of legal interest, we are 
again obliged to present our subscribers with a small number, the 
major part of which is occupied bj the report of the decision of 
Cooper J. on the method of assessment of pastoral rents. As we go to 
press, we learn that this decision has been overruled by the Full Court, 
the Chief Justice delivering a long and interesting decision, which will 
give us material for our next issue. We direct the attention of our 
readers to our Notes of Cases, which contain several points of minor 
interest which have not been reported at length. 



NOTES OF CASES. 

Ca»e9 noted may be cited by a reference to the current volume of the QaESKSLAND 
Law Journal and to the number of the case in the notes, thus ;— 9 Q.L.J. (N.C.) I. 

INDEX. 

Black's New Zealand Gold Mining Co., Ltd. r. O'Donohde'h New Zealand 

P.O. Tbibute Gold Mining Co., Ltd 22 

Austin v. Day (Leepek Claimant) • . . . 23 

poulbbn v. nobbs 24 

Re Dynetob Downs* Re Binoara 2.5 

Re TUAROOMINDAH, Rc NOKLEY 26 

Re WooDLEY (Insolvent) 27 

Re NoBLEY, Re Thabuomindah, In re Armytage's Appeal . . . . . . 28 



22. (ToUirielda Act, 1876 (38 17c., No, 11 J, ««. 10, 16, ir. 27, 28, 90 
—Gold Mines Drainwje Act of 1891 (50 Vic, No. 26 J, »h. 2, 10— 
Leane- Tribute — Injhw of water — ( ontribution for puinpintf expemes 
— " Owner,'* 

The holder of a gold mining lease sub-let portion of his lease for three years on 
tribute. The owner of an adjoining mine sued the tributors for compensation 
for expenses in pumping water, under Goldlields Regulations 27 and 28, and 
8. 10 of 50 Vic, No. 26 
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Held^ that, as the tribators were in possession, they mast be regarded as the 

beneficial owners, and were liable. 
Black's New Zealand Gold Mining Co., Ltd., v. O'Donohue'b New Zealand P.C. 

TfUBUTE Gold Minino Co., Ltd., ISth July, 1898, Millkb D.C.J. 

23 Justices— Svmll Debts Act o/ 1867 (81 T u-., No, 29), s. 61—Smtll 
Debts Act of' 1867 Amendment Act (46 I'/c, No, 21 j, s. 8 — Inter- 
pleader — Appeal — ** Amount claimed,'' 

The words *' amount claimed " in s. 8 of The Siiuill Debt* Act of 1867 Amendment 
Act mean the proceeds of the goods claimed by the claimant in the event of 
the sale thereof by the bailiff under the writ of execution, and do not refer 
to the amount for which the judgment creditor has issued execution. Austin r. 
Day (Leepbb Claimant), ii2iui July, 18U8, Mansfield D.C.J. 

24. Deserted nives and Children Act, 1840 (4 Vic., No. 5j sh. 2, 7, H 

— Maintenance — Ability to nwinUnn, 

In order to ground an order for maintenance under The Deserted WiveM and 
Children Act, 1840, it is not necessary to show that the person against whom 
the order is sought is possessed of actual means, or is in receipt of wages or 
other income, but it is sufficient to show that he has the capacity and 
opportunity, if be so wish, to obtain such means or income. 

PouLSEN V. NoBBB, 2n4 Auyustj 1898, Miller D.C.J. (Kookhampton). 

25. Croicn Lands Act, 1884 (48 \u\, Xo, 28, s, 30) — Assessment of 

pastoral rents — liiyht to depasture on resumed portion of run. 

In estimating the rent payable by a lessee under I'he Crown Land^t Act of 1884, the 
rigbt of the lessee to depasture on the resumed portion of the run cannot be 
taJcen into consideration. Be Dynevob Downs, Re Binoa&a, 17th Augu4t, 1896. 
Heal J. 

26. Crown Lands Act of 1884 (48 Vic, No. 28 s. 21^ — Assessors- 

Payment of, 

Semhle, that assessors sitting with a judge under s. 21 of The Croicn Land* Act of 

1884, should be paid by the State and not by the parties. Re Thahgohindab. 

Re NoRLEY, 26th August, 1898, Cooper J. Re Dynevob Downs, Re Binoaba, 

Heal J. 
Per Keal J . : The Court has no power to make an order as to the payments of the 

costs of such assessors, lb, 

27. Insolvency Act of 1874 {88 Vic. Xo. 6) ss. 114 — KxamimUivn of 

witness — Biyht of witness to be represented by counsel or solicitor. 

On the examination of a witness under s. 114 of The Imolvency Act of 1874, the 
witness cannot be represented by counsel or a solicitor. Re Woodlky 
(Insolvent), 24th August, 1898, Griffith C.J. 

28. Crown Layuls Act oj' 1884 (48 Vic., No. 28), ss. 21, 23— Pastoral 
rents — Second perind — Method of cLssessnwnt — Appeal from hmd 
Board. 

Held, that the rent payable for the second period ly a pastoral lessee should be ten 
per cent, of the probable nett income derived from the holding under capable 
management by a reasonably prudent and experienced grazier, putting the 
land to the most profitable use then available, after a proper and reasonable 
expenditure of money in improvements and stock, and after selling the produce 
to the best advantage. 

On an appeal from an asse.ssment of rent by the Land Board, evidence should be 
given of the state of affairs at the date of the finding of the Land Board, and 
not at the date of the appeal. 

Re NoRLEY, Re Tuaroomindah, In re Armytaok's Appeal, 18th July, J89S, 
Cooper J. 



Further particulars of cases noted in the '^ Notes of Caset" may be obtained on 
application lo the Editor, Queen8L.vnd Law Journal, Toicn Hall, Queen Street, 
Brisbane. 
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For Week Commexcing Oct. 8, 1898. Chamber Judge: Real J. 



Wednesday 


5 


Re Walker, insolvent (certificate sittings). 


LAW CALENDAR FOR OCTOBER, 1898. 


Saturday 


1 


Last day for lodging notice for November Legal Examinations. 


Monday .. 


3 


Toowoomba Circuit Court. 
Cloncurry District Court. 


Thursday 


6 


Cairns Circuit Court. 

Criminal Sittings, District Court, Brisbane. 


Saturday 


8 


Hughenden District Court. 


Monday .. 


10 


Bundaberg Circuit Court. 

Civil Sittings. District Court, Brisbane. 


Tuesday . . 


11 


Charters Towers Circuit Court. 


Friday . . 


14 


Gladstone District Court. 
Port Douglas District Court. 


Monday .. 


17 


Maryborough Circuit Court. 
Mackay Circuit Court 


Tuesday . . 


18 


Wednesday 


19 


Barcaldine District Court. 


Friday .. 


21 


Longreaoh District Court. 


Saturday 


22 


Thursday Island District Court. 


Tuesday . . 


25 


Ipswich Circuit Court. 
Clermont District Court. 


Thursday 


27 


Springsure District Court. 
Normanton District Court. 


Saturday 


29 


Croydon District Court. 
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Re Norley Bun, Armytage, Appellant; Re Thar^'omindah Bun, Armytage, 
Appellant : 

Crown Land* — Pastoral tenant* —litnt for necond perioil — Rule for (uxcxWnr/ 
rent — Maximum and minimun rrwf.s -Crown lMud»ActoflS84{^ Vic.y 
No. 38), *. 30, iuUecs. 3,4 

Municipality of Brisbane r. The Brisbane Tramways Company, Limited. 

Rnte« — Tramwatf Method of asHexsment of value of tramway for ratintj 
purpose* — Valuation and Ratintj Act of 1890 (54 Vic, No. S4), a. 11 — 
13 -Tramway* Act of 1882 (4(i Vic, No. 10), *.82 

Kuhn r. Bingelstein, Ex parte Kingelstein. 
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61 
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74 



NOTES OF CASES. 



INDEX, 

Re Green's Goods 2*) 

Re MuRRAY^K Will 30 

Re Norley, Re Tharuomindah 31 

Re Clarke's Will 32 

M1JXICIPAI.ITY OF BiiisiUNK V. The Bkikdane Tiiamw.iy Company. Llmitld . . 33 

KcHN r. Rixgelkteix, Kx parte Kixuel.stein 34 

29. Pftiiiiinij acronnts — UtlenHe- (>, LVII C, r. ^ (' — (Jucnialafid Tntstirs 
Private Acts of 1888 and 1889. 

The dispensation granted by Order LVII C r. 2 C, from the passing of accounts, 
extends only to obligations imposed by the Rules of Court relating to the 
passing of accounts, and does not affect statutory obligations. 

Held, therefore, that in view of s. 20 of The Queensland Trustees Private Act of 
1888, and s. 12 of their Amending Act of 1889, the Queensland Trustees were 
not entitled to avail themselves of the relief given by the abovementioned rule. 

Re Green's Goowi, 5th August ^ 1898, Griffith C.J. 
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30. Passing acrouTits — Dispeyming with naHsing accounts — Specific 

bequests to infants — liel^'ase. 

Where a release had been filed by all the beneficiaries under a will except two 
infants of 17 and 19 years, who were entitled to, and had actually received, 
specific bequests of goods worth less than £5, an order was made dispensing 
with the filing of accounts until further order, lie Murray's Will, 24th 
AtiguHt, 1898 y Griffith C.J. 

31, Crown Lanth — Pastoral tenants — Rent f(tr se^07i(l period — Rule tor 
assessing rent Majiniuni and minimnm rents — Crown iMnds Act 
Art of 1884 U8 Vic, Xu. 28), s. 30, suhsecs. 3, 4. 

Held (reversing the decision of Cooper J., 9 Q.L.J. 55) that the rent payable by a 

pastoral tenant under s. 30 of The Crown Lands Act of 1884^ is to be assessed 

at such a sum as a tenant might be reasonably expected to give for the holding. 

having regard to the length of the tenure and aU the circumstances affecting 

the land. 
Subsection 3 of s. 30 of The Crown Lands Act of 1884 applies only to the rents for 

the first period, and, therefore, the maximum and minimum rents fixed by that 

subsection do not apply to rents for the second period. 
Re NoRLEY, Re Thar(K)mindah, 30th, 3Ut Aupust, 2nd Sept., 1898, Pull Court 

(Griffith C.J., Chubh and Keal JJ.), 

32 Ancillarg Letters of Administration de bonis non — (irant to syndics 
— (irantees out iff jurisdiction — lieduction of sureties, 

A grant of ancillary letters of administration, with the will annexed, of the 
unadministered estate of a testator in Queensland, was granted to syndics of a 
company, who had obtained, as creditors, a grant de bo7iii! non in Victoria, all 
the creditors in Queensland consenting to the application. With their consent, 
the administration bond was reduced, and one surety accepted. Re CiiARKE's 
Will, 24th August, 1898, Griffith C. J. 

33. Hates — Tramwag — Method of assessment of mlu£ of tramway for rating 
purposes — Valiuttion and Ratinn Act of 1890 (64 Vic, Xo, 24), s. 11, 
13—lramways Act of 1882 (46 Vic, Xo. 10), s. 82. 

The value of a tramway, for the purposes of 2'A^ Valuation and Rating Act of 
1890, is the amount which a purchaser might be reasonably expected to give 
for the right of occupation possessed by the Tramway Company of the portions 
of the soil and air occupied by their rails and other apparatus, having regard 
to the use to which such an occupation might reasonably be expect^ to be 
put. Municipality of Brisbane r. The Brisbane Tramway Company, Limfteij, 
2nd and 6th Septemtjer, 1898, Full Court (Griffith C. J., Chubb and Real J J.) 

34. Justices — Jurisdiction of — Bond tide claim of right — Claim depend- 

ing upon difficult question of law. 

On the hearing before justices of a charge of being unlawfully upon enclosed pre- 
mises, the defendant set up a right of entry upon the lands in que>:ion by 
reason of a sale to him by the bailiff of the Divisional Board in which the 
land was situated of all the timber on the land, the bailiff assuming to act 
under s. 49 of The Valuation and Rating Act of 1890. It appeared on the 
evidence that prior to the offence charged the defendant had advised the 
complainant of the nature of his claim, and that the complainant had offered 
to purchase the defendant's rights with regard to the timber. The justices 
were of opinion that the defendant's claim had no legal foundation, inasmuch 
as the sale relied upon was not authorised by s. 49 of the Act of 1890. and that 
therefore their jurisdiction was not ousted, and convicted the defendant. 

Held, on a motion to quash the conviction, that without deciding as to the validity 
of the sale, the defendant's claim was such a bond fide claim of right as to 
oust the jurisdiction of the justices. 

Kuhn v. Ringelstein, Ex parte Ringelstbin, 5th September, 1898, Full Court 
(Griffith C.J , Chubb and Real, JJ.) 



Further particulars of cases noted in the '* Notes of Cases" may be obtained on 
application to the Editor, Queensi^vnd Law Journal, Town Hall, Queen Street^ 
Bnsuant. 
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MOyVAY, XOVKMBKR 7, 1S98. 



At the opening of the November Full Court, reference was made by 
the Chief Justice, on behalf of the Bench, and by Mr. Feez, on behalf 
of both branches of the legal profession, to the loss sustained by the 
community through the death of the late Attorney- General. The 
speeches of both Judge and counsel will be reported in extenso in our 
next issue. 
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35- Practice — Contempt of Court — Application to commit. 

An application to punish for contempt of court for breach of an injunction 
should be made by motion in open court on notice. Symington & Co. r. Jenkins, 
6th September, 1898, Griffith C.J. 

38. Criminal Law — Practice— Ihfmdant chanjed with misdemeanour — 
Evidence disclosiuff felony. 

When, on the trial of a defendant indicted for indecent assault upon a girl under 
the age of twelve years, the evidence disclosed the offence of carnal knowledge 
of a girl under the age of twelve years, the jury were discharged, and the 
accused was directed to be indicted for the felony. R. r. Abbott, 27th Sep- 
tember, 1898, Griffith C.J. 

37. Letters of administration — Boml for due administration — Trustee 

Company as surety — Practice. 

On an application for letters of administration with exemplification of probate 
annexed, Griffith C.J. allowed the acceptance of the Union Trustee Company as 
surety in lieu of the two sureties required by Bule 50 of the Probate Rules. 1895. 

The Registrar has no power, without the order of the Court or a judge, to accept a 
trustee company as sole surety to an administration bond. 

Re Willbraham's Will, Wh October, 1898, Griffith C.J. 

38. Letters of administratum — Power of attorney to lead grant — 

Attestatitm. 

A power of attorney intended to lead a grant of letters of administration in Queens- 
land was attested in New South Wales before a Justice of tbe Peace for that 
colony, who was not a justice or a commissioner for affidavits for the 
colony of Queensland. On the application for letters of administration, a 
further affidavit was filed by a person in Queensland, who deposed that he 
knew the handwriting of the alleged donor of the power, and that the signature 
to the document was in the donor's handwriting. 

Held, that the Registrar had, under Rule 35 of the Probate Rules, 1895. a power to 
make the grant. 

Re Kenny, 12th October, 1898, Griffith C.J. 

39. District Court Act, 1891 (55 Vic, So. 33), s. 129— Removal of 

action to District Court — Copy of statement of clmm — ( 'osts. 

On an application by a defendant for an order remitting the action to the District 
Court, under s. 129 of The District Court* Act, 1891, the order was made, 
but the costs of a copy of the statement of claim annexed to an affidavit 
filed by the defendant were disallowed. Clelland v. Tathem, 14th October, 
1898, Griffith C.J. 

40 Practice — Order XLL, r. 19 — Leave to issue execution after sir 

years. 

Where twelve years had elapsed since judgment, an ex' parte application by the 
plaintiff to issue execution was refused, and a summons was directed to be 
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served on the defendant Q.N. Bank v. Stewabt, 2l8t October^ 1898, 
Gbiffith C.J. 



41. Building Society — UnretjiaUred company — Winding up — Liability of 

fmmbers to be placed on list of contrihutories — Past members — 

Members entitled to witMraw — Friendly Societies Act of 1867 (40 

Vie., No. 13) s. 6 (2)— Friendly Societies Act of 1894 (58 Vic,, 

No. 17 J s, 6. 

By the rules of a building society^ formed ander The Friendly Societies Act of 
1876, for the purposes described in s. 6 (2) of that Act, the society was to 
consist of the holders of shares of the ultimate value of £25, in respect of each 
of which 58. per month was to be paid. As soon as the monthly subscriptions 
on a share with the accumulated profits added amounted to £25, the holder of 
the share was entitled to receive that sum from the society. Members were also 
entitled to borrow money from the society in respect of their shares and upon 
real security. When the subscription, with profits added, of a borrowing member 
made up the full amount of his loan and interest, he was entitled to a release. 
The society might also lend money to members for terms of years. Any 
member who hiul not obtained a loan on his shares might withdraw from the 
society on complying with certain conditions, and was then to be entitled to 
receive back the full amount of his contributions, after certain deductions, with 
interest. The management of the company was vested in directors, who were 
authorised to borrow money for the purpose of the society, but the rules gave 
them no express authority to pledge the credit of any individual members. An 
order to wind up the company having been made on a creditor's petition, the 
liquidator sought to put upon the list of contributories, inter alios, (1), Members 
of the society whose contributions made by them as members, with accumulated 

Erofite, had, before the winding up amounted to £25 per share, which amount, 
owever, they had not received from the society ; (2) persons who had com- 
plied with the conditions entitling them to withdraw from the society, but who 
had not received the money to which they were entitled ; and (3) all past 
members of the society. 

Held, per Oriffith C J., on the settlement of the list of contributories, that none 
of these persons could be settled on tbe list of contributories either in respect of 
loans made to the society, or of the costs of winding up, or for any other purpose. 

Re The Bundabebo Permanent Building and Investment Society, 6th, 7th, and 
23rd September, and 12th October, 1898, Griffith C.J. 



42. Unregistered company — Winding up— Proof of debts — Directors of 
Building Society borrowing in access of limit prescribed by Rules of 
Society — Friendly Soci4;ties Act of 1876 (40 Vic., No. 13) — 
Building Societuts Act of 1886 (50 T'/V., No, 34), s, 26 

By the Rules of a Building Society registered under The Friendly Societies Act of 
1876, the directors of the society might borrow money for the purposes of the 
society, but with a limit that the total amount borrowed must not exceed one 
year's income of the society. On an application, in the winding-up of the 
society, to prove for moneys borrowed by the directors in excess of that limit 
(there being no evidence of any knowledge on the part of the lenders of the 
want of authority of the borrowers). 

Held that, having regard to s. 26 of The Building Societies Act of 1886 (which 
applied to the society as being a building society registered under The 
Friendly Societies Act of 1876), the claimants had not been put upon inquiry 
as to the power of the directors to borrow, but were entitled to assume that 
tbe directors had acted within the scope of their authority, and were entitled 
to prove for their debts. 

Re Bundabebo Permanent Buildino and Investment Society (No. 2), 19th 
October, 1898, Griffith C.J. 



Further particulars of cases noted in t'ne '* Notes of Casei" nay be obtained on 
application to the Editor, Queensland Law Journal, Town Hall, Queen Street, 
^ns'uane^ 



Ixxlv 



THE QUEENSLAND LAW JOURNAL. Novbuber 1, 1898. 



In the Supreme Court of Queensland. 

In the WILL of ROBERT LANGLANDS 
ARMOUR, late of Brisbane, in the Colony 
of Queensland, Merchant, deceased. 

NOTICE is hereby given that after the 
expiration of fourteen days from 
the date of the publication hereof, application 
will be made to this Honorable Court that 
Probate of the Will of the abovenamed Robert 
Langlands Armour, deceased, may be granted 
to Edward Armour, of Brisbane, in the Colony 
of Queensland, Accountant, one of the Executors 
named in the said Will (Peter MacPherson, of 
Brisbane aforesaid, Solicitor, the other Executor 
therein named,having renounced probate thereof) . 
Any person interested who desires to object to the 
application, or to be heard upon it, may file a 
caveat in the Registry at any time before the 
grant is made. 

Dated this third day of November, a.d. 1898. 

P. MacPuebson <fe Son, Colonial Mutual 
Chambers, Queen Street, Brisbane, Solicitors for 
the said Edward Armour. 



In the Supreme Court of Queensland. 

In the WILL of JOHN JACOB GODFREY (in 
the said Will called JOHN GODFREY), 
late of Raymond I'eirace, South Brisbane, 
in the Colony of Queensland, Builder, 
deceased. 

"1^ OTICE is hereby given that after the expir- 
J3I ation of fourteen days from the date of 
the publication hereof, application will be made 
to this Honorable Cocrt that Probate of the Will 
of the abovenamed John Jacob Godfrey, 
deceased, may be granted to Arthur John 
Godfrey, of Raymond Terrace, South Brisbane, 
in the said Colonv, Salesman, the sole Executor 
named in the said Will (Mary Godfrey, one of 
the Executrices named in the said Will, being 
dead, and Emma Lahey, the other Executrix 
named in the said Will, having renounced 
Probate thereof). Any person interested who 
desires to object to the application, or to be 
heard upon it, may file a caveat in the liegistry 
at any time before the grant is made. 

Dated this third day of November, 1898. 

Charles Lillky, Solicitor for the said Arthur 
John Godfrey, 169 Queen Street, Brisbane. 



In the Supreme Court of Queensland. 

In the WILL of WILLIAM LENNOX, late of 
Orroroo, in the Province of South Australia, 
Hawker, deceased. 

NOTICE is hereby given that after the 
expiration of fourteen days from the date 
of the publication hereof, application will be made 
to this Honorable Court that Letters of Admin- 
istration of the Personal Estate of the above- 
named William Lennox, deceased, with an 
Exemplification of Probate of his Will annexed, 
may be granted to Victor Ratclific Edward Drury, 



of Brisbane, in the Colony of Queensland, 
Solicitor, the duly constituted attorney of Robert 
Taylor, formerly of Hendley Street, Adelaide, in 
the Province of South Australia, but now of 103 
King William Street, Adelaide aforesaid, Eating- 
house keeper, and Sarah Frances Long (in the 
Will called Sarah Long), formerly of Start 
Street, Adelaide aforesaid, but now of Moppa, in 
the said Province, School Teacher, the Executor 
and Executrix named in his said WiU. Any 
person interested who desires to object to the 
application, or to be heard upon it, may file a 
caveat in the Registry at any time before tiie 
grant is made. 

Dated this second day of November, one 
thousand eight hundred and ninety-eight. 

William Hamilton Hart, Solicitor for the said 
Victor Ratcliffe Edward Drury, Adelaide Street, 
Brisbane. 



In the Supreme Court of Queensland. 

In the WILL of JOHANN HINRICH LUHR, 
late of Maryborough, in the Colony of 
Queensland, Laborer, deceased. 

NOTICE is hereby given that after the expir- 
ation of fourteen days from the date of the 
publication hereof, application will be made to 
this Honorable Court that Administration of the 
Personal Estate of the said Johann Hinrich 
Liihr, with his Will, may be granted to Johann 
Heinrich Liihr, of Maryborough, in the Colony 
of Queensland, Iron Turner, one of the residuary 
legatees named in the said Will, Adolf Neuman, 
of Brisbane, in the said Colony, Tailor, the 
Executor named therein, having renounced 
Probate thereof. Any person interested who 
desires to object to the application, or to be heard 
upon it, may file a caveat in the Registry at any 
time before the grant is made. 

Dated this second day of November, a.d. 1898. 

Jab. M. Stakford, Solicitor for the said 
Johann Heinrich Liihr, Bazaar Street, Mary- 
borough. 



In the Supreme Court of Queensland. 

In the WILL and TWO CODICILS of HER- 
MAN DOMJAHN, late of Dugandan, in the 
Colony of Queensland, Farmer, deceased. 

NOTICE is hereby given that after the 
expiration of fourteen days from the date 
of the publication hereof, application will be made 
to this Honourable Court that Probate of the Will 
and two Codicils of the abovenamed Herman 
Domjahn, deceased, may be granted to Otto 
Zelner, of Dugandan, in the Colony of Queens- 
land, Farmer, and Wilhelm Zemer. also of 
Dugandan aforesaid. Farmer, the Executors 
named in the said Will. Any person interested 
who desires to object to the application, or to 
be heard upon it, may file a caveat in the 
Registry at any time before the grant is made. 

Dated this fourth day of November, a.d. 1898. 
C. W. Louis Hkiner, Solicitor for the said 
Executors, School of Arts, Ipswich, 
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Criminal Sittings, District Court, Brisbane. 
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Winton District Court. 

Civil Sittings, District Court. Brisbane. 


Saturday.. 


17 


Christmas Vacation, Supreme Court, commences (GrifiSth C.J.), 
and ends on 11th February, 1899. 


Monday .. 


19 


Christmas Vacation, District Court, Brisbane, commences, and 
ends on 13th January, 1899* 




25 


Christmas Day. 


Monday .. 


26 


Holiday— Boxing Day, 


Tuesday . . 


27 


Holiday, Supreme Courts. 


Wednesday 


28 


Holiday, Supreme Courts. 



NOTES OF CASES. 



Cases noted may he cited by a reference to the current volume of the Qubxnblamd 
Law Journal and to the number of the case in the notes, thtu :— 9 Q.L.J. (N.C.) 1. 

INDEX. 



Bremnan v. Williams, Ex parte Williams 43 

Re Wbedon, an Articled Clerk 44 

Re Mortimer's Goods 45 

B.v.HARr 46 

B. t?. Abbott 47 

B. V. Hart 48 



43. Quashing order — Respondent consenting to making absolute of irrder 

nisi — Costs not ashed in order nisi. 

On an application for an order nisi to quash a conviction, the appellant did not ask 
for costs. The respondent consented to the order nisi being made absolulei 
and gave the requisite notice therefor. 

Held, that the appellant was not entitled to costs. 

The notice of consent was not given until after the brief to move the order absolute 
had been deUvered. The respondent appeared on the hearing of tiie motion to 
make the order absolute, but only to oppose the granting of costs to the 
appellant, it having been intimated to him that the appellant intended to apply 
for costs. 

heldj that the appearance of the respondent to object to the granting of costs did 
not give the Court jurisdiction to award costs. 

Brennan r. Williams, Ex parte Williams, 1st November, 1898^ Full Court 
(Griffith C.J., Beal and Paul JJ.). 

44. Articled clerk — Service under aiticles— Master tetnporarily absent 

from office where service caiTied on, 

A clerk was articled to U., one of two members of a firm practising at Brisbane. 
During his service, a third partner was introduced into the firm, and, for the 
purpose of establishing a branch business of the new firm at Townsville, U. 
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went to Townsville, where he resided for six months, the clerk during that 
time oontinaing to serre under the supervision of the other two partners at 
Brisbane. It was expressly stipulated by the terms of the partnership that U.*8 
residence in TownsvUle should be merely temporary. 

Held, that the clerk's service at Brisbane during U.'s absence was good. 

lie Weedon, an Abticlbd Clerk, Ut November, 1898^ Full Coubt (GmyFtTH C.J., 
Real and Paul JJ.). 

45. Letters of administration — Bond — Disjpennng with sureties. 

An application to dispense with sureties to an administration bond, when the 
proposed administrator was only temporarily resident in Queensland, was 
refused. Re Mobtimeb's Goods, 9th September, 1898, Gbipfith, C.J. 

46. Practice — Juror — Challenge by Crown — Time for clmllentje. 

During the empannelling of the jury on a criminal trial, a juror having come forward 
on his name being called, and having been offered the book by the court officer, 
had grasped the book, but the officer had not released the book or begun to 
recite the oath, when the juror was ordered to stand by. 

Held, that by the offering of the book by the court officer and its acceptance by the 
juror the administering of the oath had been commenced, and that, therefore, 
the challenge was not in time. 

R. r. Habt, 7th November, 1898, Gbiffith C.J. 

47. Criminal Law — Evidence — Carnally knowing a girl under the age 
of twelve years — Corroboration of evidence of girl in Hom4 material 
partkuUtr — 55 Vic, No, 24, s, 4. 

A prisoner was charged, under s. 4 of The Criminal Law Amendment Act of 1891, 
with unlawfully carnally knowing a girl under the age of twelve years. The 
evidence relied upon as corroborating that of the child, who deposed to the 
commission of the offence, consisted of medical evidence that the girl had been 
recently carnally known by some man, and other evidence that the prisoner 
had, at the time of the alleged offence, been living near the house of the child's 
parents, and had, by reason of the nature of the locality, the opportunity to 
commit the alleged offence ; that, prior to the date of the alleged offence, the 
prisoner had stated he was suffering from a venereal disease ; that some five 
weeks after the alleged offence, the girl was found to be suffering from 
gonorrhoea, and that prisoner, on being examined a few days later, was found 
to be suffering from an affection which might have been caused by gonorrhoea 
as well as by some other disorders. The prisoner was found guilty and 
sentenced, Griffith C.J. reserving for the Full Court the question whether the 
evidence of the girl, implicating the prisoner, had been corroborated by other 
evidence in some material particulars, as required by s. 4 of The Criminal Law 
Amendment Act of 1891. 

Held, that there was corroboration in some material particulars, and that the 
prisoner was rightly convicted. 

R. V, Abbott, l»t November, 1898, Full Coubt (Gbiffith C. J., Real J., and Paul. A. J.). 

48. Evidence — Opinion of expert as to honesty of hanking transaction — 

Question for tlie jury^ 

Upon the trial of defendant bank directors, charged with conspiring with intent to 
defraud shareholders and depositors, evidence was given that interest was 
credited to certain accounts which had, in fact, not earned any interest. 
Counsel for the prosecution asked a witness, who was tendered as an expert in 
banking, for his opinion as to the propriety of so crediting the accounts. 

Held, that the evidence was inadmissible. 

R. v, Habt, 4th November, 1898, Gbipftih C.J. 



Further particulars of cases noted in the '* Notes of Cases" may be obtained on 
appiicaiion to the Editor, Queensiand Law Joubnal, Town Hall^ Queen Street 
Jirubaiu. 
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49. LiceMing Act of 1885 {49 Vic, No. 18 J, ». 41, 47 — New licensed- 
Right of licetmng auHwrity to take objection of their own motion — 
Onus of proof IV here objection taken — Practice — Evidetice-^RigH of 
appellant to read affidavits in reply to respondent's affidavit. 

On an application for a new license, the licensing justices may, of their own 
motion, take the objection that the reasonable reqairements of the residents in, 
or travelling through, the neighbourhood will not justify the granting of the 
license [s. 47 (5)]. Where such an objection is taken, the onus of proof to 
the contrary is on the applicant, and if he fail to adduce evidence to that 
effect, or request an adjournment for that purpose, the application may be 
refused. 

The unsuccessful applicant for a licensed victualler's license obtained an order 
nisi for a mandamus to compel the licensing authority to whom he had applied, 
to hear and determine his application, on the ground that his application had 
not been judicially considered by them. On the return of the order nisi^ the 
respondents read an affidavit by the chairman of the Licensing Bench by 
which it appeared that the appellant's application had been judicially heard 
and determined by the l{ench, and that their decision and order had been duly 
recorded in the depositions. The appellant asked leave to read farther affida- 
vits denying the allegations contained in the respondent's affidavit. 

Held, that such leave should be refused. 

R. r. KiKO, Ex parte Kiko, 6th December , 1898* Full Court (Griffith C.J., 
Chubb akp Heal, JJ.) 

60 • Traffic — By- law aya inst ca rryiny goods fo r fee or rewa rd — L se of vehicle 
by nightiruin for removal of nightsoiL 

The Ipswich Traffic Board, a joint local authority constituted under The Local. 
Autkoritien (Joint Action) Act of 1886* purporting to act under the powers 
conferred on them by s. 11 of that Act, made a by-law requiring that any person 
plying for hire, or drawing or carrying with any cart, dray, trolly, or other 
vehicle, goods, merchandise, or material other than his own property, for fee 
or reward, within their district, should take out a license, and in default be 
liable to a penalty. 

Held* that a nightman using a vehicle for the purposes of removing, for a remuner- 
ation, nightsoil from a house other than his own, was not guilty of an offence 
under the by-law. 

Ipswich Traffic Board v. Siumonds, Ex parte Simmonds, 6th December, 1898, Full 
Court (Griffith C.J., Chubb and Real JJ.). 

6L Set off' — Mxittial credits and debits — Credits and debits in 

different capacities. 

Testator gave his estate, which by his will was to be deemed personal estate, to 
trustees upon trust to pay the income to his wife for her life, and after her death 
to divide it in equal shares between his four sons. His widow borrowed from 
the trustees the sum of £2500 upon the security of land (her own property), and 
she also purchased the fourth share or interest of one of the residuary legatees. 
She subsequently mortgaged this share, and also her own life Interest under the 
will, to a bank, an^ caused due notice of the mortgage to be given to the 
trustees. She having died, and it having been ascertained that the security 
given by her for the loan by the trustees was insufficient to meet the debt, the 
trustees claimed a right to deduct from, or set off against, the fourtii share of 
the testator's residuary estate which she had obtained by purchase, so much 
of their loan as was not covered b / their security. 

Held* that the trustees bad no such right of deduction or set off. 

In re Wickham'b Will (Grant v. Union Trustee Company of Australia, Ltd.), 7ih 
Decetnber, 1898* Full Court (Griffith C.J. and Chubb J.) 

52. Beal Property Act of 1861 (25 Vic., No. 14), s. 91— Real Property 

Act of 1877 (41 Vic, No. 18), ss. 14, 15^Priorities — Transfers 

from sheriff and registered proprietor lodged three months after date 

of entry of writ—^Entry aiid registration, true date of. 

On 7th June, 1898, a writ of fi. fa., issued on a judgment against D., was produced 
to the Real Property ^Office for registration against D.'s lands, and was entered 
in the register book on the 23rd June. On 11th September, 1893, a duly 
executed transfer of the lands by D. in favour of G. was produced to the Real 
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.. Property Office for registration, and on the 15th September a transfer from 
the sheriff to P. and W. was also produced for registration. 

Held, that the true date of the entrj of the writ was the date of its production at 
the Real Property Office, and that as therefore the three months within which 
the writ of execution bound the land had expired before the production of either of 
the trai^alerd, the ordinary rule aff to priorities between documents would apply, 
and that G.'s transfer, being the first in date of production, was entitled to 
priority over the sheriff's transfer. 

Irire Deans's Tbansfeb, 7th December, 1898 f Full Coubt (Gritfith C.J., Chubb 
AND Keal JJ.). 

53 Certiorari — Notice to be given before motion for rule nisi — Crown 
Side Rules, 1887, 0. VIL, r. 6. 

On an application for a writ of certiorari, the six days' notice required by Order 
VII., r. 6 of The Crown Side Bides must be given before motion for the 
rule nin. 

R. V. Glamorganshire Justices 5 T.R. 279, followed. 

Ex parte Boroeben, 2nd December, 1898, Griffith C.J. 

54. Administration action — Order for sale of real property — Application 

by party haviny conduct of sale for leave to bid. 

An application by the plaintiffs the parties having the conduct of a sale of real 
property in an administration action for leave to bid at the sale was refused. 
Guest V. Smyth: L.R., 5 Ch. 556. followed. 
In Re Gillespie, Gillespie t?. Haioh, 5th December, 1898, Griffith C.J. 

55. Passing Accounts — Dispensing with Accounts — Poverty of Estate, 

Where, after payment of the debts of a testator, the net value of his estate which 
he had willed to his wife absolutely if she continued his widow, and. in the 
event of her re-marriage, to his nine children, of whom seven were minors, 
was under £60, and the beneficiaries, who were tut juris, had executed a 
release dispensing with accounts, an order was made, on the application of the 
widow, who was also the executrix, dispensing with the filing of accounts until 
further order. Re Kino, 11th January, 1899, Chubb J. 

56. Trial of action — Address of counsel where defences the same. 

On the trial of an action for defamation brought against two defendants, one 
appeared in person and called no evidence, the other appeared by counsel and 
called evidence. The statements of defence were practically the same. 

Held, under the circumstances, the plaintiff's counsel was entitled to reply tO' 
addresses by both the defendant, who appeared in person, and his co-defendant^s 
counsel. 

PnwELL r. Beoo and Another, 24th November, 1898, Real J. 

57. Mortgagee — Powers of — Power of sale — OHier remedies ^25 Ttc., 

: No. 14, s. 67. 

The exercise by a mortgagee of his power of sale, under s. 57 of the Act of 1861, is 
not a bar to the exercise of his other remedies against his mortga^r. Trust 
' AND Agency Co. v. Markwell, 16th March, 1874, Full Uourt. 

58. Records of Real Property Office — Inspection— 25 Vic, No, 14, ». 46. 

The records of the Real Property Office are not open to inspection by anyone, and 
an application for an order under s. 46, made by a stranger, w as refused, it not 
appearing how the production of the document could benefit him. Button v. 
Lethbbidoe, B.C.R., 19th July, 1872, Cockle C.J. 

59. Transfer under fi, fa, — Injunction against Registrar of Titles, 

An injunction will not lie to restrain the Registrar of Titles from registering a 
transfer under & Ji. fa. The appropriate remedy by\ k person aggrieved by 
such a transfer is an injunction against the proposed transferee. Ex parte 
Hunter, 18th February, 1892, Haroino J. 



Further particulars of cases noted in the, *^^ Notes of Cases** may be obtained on 
appUcation to the Editor, Queensland Law Journal, Toum HaU, Queen Street 
Brisbane. 
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The February sittings of the Full Court having been held so 
recently as 14th ulto., we are unable to publish in this issue reports 
of all the cases decided at that Court, and some reports have conse- 
quently been held over till the April issue. 

NOTES OF CASES. 



- Cases noted may be cited by a reference to the current volume of the Queensiand 
Law Journal and to the number of the case in the notes, thus : — 9 Q.L,J. (N.C.) 1. 

INDEX. 

McLean v. Brisbane Tramways Go 60 

Brisbane Permanent Building and Banking Co. Ltd. v. Whittaker 
(Carter, Claimant) 61 

In re Clarke's Wili 62 

In re Bolton, Insolvent 63 

In re Electoral Justices of BarcoOv Ex parte Collins 64 

Melville r. Phillips 65 



60. Costs — Review of taxation — Witnesses' expenses at trial — Discretion 
of Tajring Officer — Quantum and quoties — WitTiesses* Expenses 

The Coart cannot review the decision of the Taxing Master on a question of 
quantum or quoties in which he has a discretion. An application to review a 
finding as to the amount to be allowed to witnesses for attendance at a trial, 
after their evidence had been tendered, was accordingly refased. 

In order to reduce possible expenses of witnesses, an application should be made at 
the close of the evidence of each witness to dispense with the further attendance 
of such witness at the trial. 

McLean r. Brisbane Tramways Co., 25th January^ 1899^ Chubb J. 

61. Bill of salt — Tru£ date — Rectification of hill of sale and register— 

Attesting witiwss — Sufficiency of description of — ^^ Agent,*' 

The date of a bill of sale appeared on its face as December 22nd, on which date 
it was signed, in expectation of the advance being then made. A receipt! or 
the consideration moneys at the end of the instrument acknowledged payment 
thereof on the day and year first within written. It appeared by affidavit that 
the purchase money was not paid till the 23rd, upon which the instrument was 
then sealed and delivered. 

Htld^ that the true date of the bill of sale was December 23rd, and that following 
Crewe ^. Cummins (20 Q.B.D. 535; 21 Q.B.D. 420) the date 22nd December, 
should be treated as inserted by inadvertence, and the bill of sale and the 
register rectified by insertion of the true date. 

The occupation of the attesting witness to a bill of sale was set down as ** agent.** 

Held^ that, aided by the address being given, the de«?cription was sufficient. 

Brisbane Permanent Building and Banking Co., Ltd. w. Whittaker (Cabte^ 
Claimant), 10th February, 1899, Chubb J. 
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62. Insolvent estate — Administration by a creditor — Bond to include 
obligation to distribute rateably. 

On the fi{>plication of the nominee of a creditor for administration of the estate of 

the deceased : 
Held, following the English practice (Williams on Executors p. 878), that the 

bond must include an obligation to distribute amongst all the creditors 

rateably. 
In re Clabke's Will, 22nd February, 1899, Griffith C.J. 

63. Insolvency Act of 1874, s. 163 — Application to annul adjudication 

refused. 

Where the estate of an insolvent had been realised, and the debts had been paid in 
full out of the proceeds, an application to annul the adjudication was refused. 
The proper procedure in such case is to apply for a certificate of discharge. 
In re Bolton, Insoltent, 22nd February, 2899, Griffith C.J. 

64. Elections Act of 1884 — Residence — Klectorai Justicts — Striking 
name off electoral roll — No evidence of disqualification of elector — 
Mandamus to restore name to roll. 

The word " residence " in The Elections Act of 1884, with reference to the term 
** district," is to be construed as a term of qualification, and does not connote a 
continuity of occupation of the same building or dwelling place. 

On the annual revision of the electoral roll of an electoral district, objection was 
taken that C, an elector whose name appeared upon the roll as a voter witii a 
residence qualification, had left the district. At the hearing of the objection 
before the Revision Court no evidence was given to the Justices that C. had 
left the district, but C. appeared and adduced evidence that he still resided in 
the district. The Justices ordered his name to be struck oif the roll. 

Held, that although the Electoral Justices have power to decide questions of fact 
relating to the franchise, they have no jurisdiction to deprive an elector of 
the franchise without evidence of his disqualification, and that a mandamus 
would lie to them to restore C.*s name to the electoral roll. 

In re ElSctokal JtrstiCES of Babcoo, Ex parte OoLLnra, 5th Febraary, 1899, Full 
CotrUT (Griffith C.J., Chubb and Bbal JJ.). 

65. Judgment — Detivery of in open Court — Power of District Court judge 
to send mefno, ofjudgtncnt to Registrar — District Court Rules — Rule 
156 ultra vires — Distress, Replevin ami Kjcctme^it Act of 1867 y «. 32. 

The necessity for the delivery of judgment after trial in open Court can only be 
dispensed with by statutory authority. Consequently, Rule 156 of the District 
Court Rules, 1891, which empowers a District Court judge to send a memoran- 
dum of his judgment to a District Court Registrar, to be by him communi. 
cated to the parties, is uUra vires, 

A woman living with a man, and reputed to be his wife, is not a casual visitor 
within the meaning of s. 82 of The Distress, Replevin and Ejectment Act oj 
1867. 

MtsLViLLE V. PhilliM, IWi February, 1899, Full Court (Griffith C.J., Chubb 
and Bbal JJ.) 



Further parHculars of cases noted in the *' Notes of Caset" lM|r he c^iUekud tm 
appHeation w the Editor, I^ubbkbland Law Journal. Twcn £M2, {^en Strset^ 
Bruoant. 
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Coiet noted may he cited by a reference to the current volume of the Qceenblaki> 
Law JouBitlL and to the number of the case in the notes, thus ;— 9 Q.L.J. (N.C.) 1. 



INDEX. 

McLay v. Hbis 66 

In re Carucbet 67 

MsTBOPoiiiTAN Transit Commissionbbs v. Bebrt, Ex parte Bebrt . . . . 68 

Ift re Kratsuakn 69 

A1.LI10N V. Pftmr k 70 

In r€ The Wili* oi* M. Embioht 71 



66. Kvidence — Jiuiicial notice — Proclamation by Governor -in- Council — 

Evidence and Discovery Act of 1867 (31 Vi>., No. 13 J^ s, I. 

By 8. 1 of The Evidence and Discovery Act of 1867, courts of justice must take 
judicial notice of all proclamations by the Govemorin-Ck>uncil. It is not 
necessary that formal evidence of the proclamation, such as the tendering of a 
Government Gazette containing it. should be given. McLat v. Keis, loth 
February, 1899, Full Court (Grifpith C.J., uhubb and Beal JJ.). 

67. tiab9a» (Jorpwf — Heturn to writ — Prisoner under remand on charge 
of felony — Offence not committed within terntorial jurisdiction of 
Queensland, 

The return to a writ of habeas corpus stated that the appellant was detained 
in Her Majesty's Gaol at Brisbane under remand on a charge of larceny, but 
did not show that the offence was charged to have been committed within the 
territorial jurisdiction of the colony of Queens inad. 

Heldf that the return was insufficient, and that the prisoner must be discharged. 

Jn re Cabuchbt. 27th February, 1899, Griffith C.J. 

68. Traffic — By-law of Transit Commissioners — By-law ultra vires as im- 
posing penalty in excess 0/ authority conferred by Act — Brisbane Traffic 
Act of 1895 (59 Vic,, No, 34), ss, 28, 29 ( 5 j— Brisbane Traffic 
Act of 1896 (60 Vie,, No, 20) s. 6 (9) (10). 

By B. 29 of The Brisbane Traffic Act of 1895 and b. 6 of The Brisbane 
Traffic Act of 1896 the Metropolitan Traffic Commissioners appointed under 
those Acts are empowered to make by-laws in respect of the matters set out in 
those sections, and under s. 29 of the Act of 1895 they may impose 
penalties for the breach of such by-laws, and different penalties for successive 
breaches, but with a proviso that no such penalty shall exceed £20. The 
Commissioners, assuming to act under that authority, made this by-law : — 
*• Every owner and driver of any vehicle ordinarily used, kept, or let for the 
conveyance for hire of goods, chattels, merchandise, or materials within the 
district shall obtain a license from the Commissioners for every such vehicle, 
and every owner and driver of any vehicle so used, kept, or let, or found on 
any pubUc stand within the district, without having first obtained a licence 
therefor, shall, respectively, be liable to a penalty of not less than £1 and not 
more than £5 for every day during which such vehicle is so used, kept, let, or 
found as aforesaid. " The portion of the by-law which constituted the offence 
followed the words of s. 6, subsecs. 9 and 10 of the Act of 1896. 

Held, that the offence created by the by-law was a single and not a continuing 
offence, that the by-law was indivisible, and that as the penalty imposed by 
the by-law for breach of it might exceed £20, it was invalid. 

MEtBOPOLiTAN Transit Commissioners v. Berrt, Ex parte Bebrt, 15th February, 
1899, Full Court (Griffiih C.J., Chubb and Beal J J.) 
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69. Probate and administration — Dispensing wiHi accounts where estate 
devised and bequeathed to one of two eA^^cutors, — O. LVIIo.^r. 2b. 

A testator by his will left his whole estate to one of the two execators named in &e 
will. 

Held, that the executors were not entitled to dispense with aoeonnts under O. LVIIc., 
r. 2b, upon filing a joint affidavit setting out that one executor was the sole 
person interested under the will, as that Bule only contemplates the oaae in 
which a sole executor or all the executors are interested under the will. 

In re Ebatzhamx, 13th March, 1899, Real J. 

70. Special case — 0. XXXIV,, rr, 1 and 4— Estate tail — Real Property 
Actofl861 {25 Viv,,No.l4),ss. i, 16,26,86,37,38,43,48,112— Real 
Property Act of 1877 (41 Vic, No, 18), s, 61— Deeds Registration 
Act {7 Vic,, No. 16), s. 16— Titles to Land Act, 1858, s. 20— 
Statute De Bonis Conditionalibus (I Ed. I, c. 1) — The Bines awl 
Recoveries Act {3 and. 4 Wm. IV., c. 74)— Settled Land Act of 1886 
(50 Vic., No, 13), s, 31 (5) — Disentailing deed — Power to bar 
entail —Lands under Real Property Act — Lands not under Act. 

By a marriage settlement made in 1857, two pieces of land, herein called the Edward 
Street land and the Elizabeth Street land respectively, were conveyed to a 
trustee for the following uses : —To the use of the intended wife, the plaintiff 
E.A., for life, with remainder to the issue of the marriage as tenants in common 
in tail, with cross remainders, and with ultimate remainder in fee to the 
intended husband. The marriage was duly celebrated, and in 1866 the husband 
died intestate, leaving a son (his heir) and two daughters, who, with the widow 
and the husbands of the daughters, were the plaintiffs. Some years later, on 
the application of the trustee for uses, the Elizabeth Street land was, apparently 
by inadvertence of the Real Property Office, brought under the Real Property 
Act, and a certificate of title was issued to a nominee of the trustee, who shortly 
afterwards, by a nomination of trustees, transferred the land to the defendante 
upon the trusts of the settlement of 1857. In 1896, the defendants were, by 
order of Court, appointed trustees of the Edward Street land under The Settled 
Lands Act of 1886, and subsequently the tenant for life sold the land for £3,000, 
which amount remained in the hands of the defendants. In 1898, a deed, to 
which all the plaintiffs and the defendants, were parties was executed, which 
purported to convey the Elizabeth Street land, and the £3.000 representing 
the Edward Street land, to the defendants upon trust to hold the same subject 
to the life estate (except with respect to the £3,000 in which the plaintiff 
E.A. gave up her life estate) of the plaintiff E.A., but discharged from the 
estates tail of the issue of the marriage, and all estates to take effect after the 
determination of such estates, and to hold them so discharged to the use of the 
three children of the marriage as tenants in common in fee. The plaintiff E.A. 
concurred in the deed as " Protector of the Settlement," which was executed 
and acknowledged as prescribed by s. 16 of The Deeds Registration Act, 184$. In 
an action to determine the rights of the parties under the deed : 

Held, that the registered proprietor of an estate tail under the Real Property Acts 
can dispose of it by an instrument duly registered, and that the deed was 
consequently a valid disposition of the equitable estates tail in the land held 
under the Real Property Acts, and also of the legal interests in the £3,000, 
which represented the land not under the Real Property Acts. 

The English Fines and Recoveries Act (3 and 4 Wm. IV. c. 74) is not in force in 
Queensland, and therefore the concurrence of the plaintiff E.A. as ** Protector 
of the Settlement " gave no additional validity to the deed. 

AiiLisoN V. Petty, March 21st, 1899, Full Ck)iTBT (OaiFiTrH C.J., CHtmB Ain> 
Real JJ.). 

71. Will — Charge of debts on real and personal estate — Personalty 

insufficient to pay debts — Sanction of Court to sale of realty. 

Where a testator has charged his debts upon the whole of his real and personal 
estate, and has devised the real estate in fee, the executors, upon the personal 
estate proving insufficient for the discharge of debts, may oe sanctioned to 
raise moneys for that purpose by the sale of the real estate. In re Ths Will 
oi? M. Enrioht, 8th March, 1899, Chubb J. 

Further particulars of cases noted in the ** Notes of Cases" may be obtained on 
appiication to the Editor, Queensland Law JoUBNAii, Toum Hall, Queen JStreet^ 
Bnshant. ' 
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Is pursuance of the intention expressed in our April number, we are 
continuing Vol. IX. until May, 1900. We furnish with this number a 
current index of the volume to the end of April. We are pleased to 
inform our subscribers that there has been a considerable increase in 
the volume of judicial decisions in the Supreme Court, and that they 
may therefore expect a corresponding increase in the bulk of the 
Journal. 

Following the practice of the Law Reports in the southern colonies, 
we republish from the English Law Reports the case of Harding v. 
The Commissioner of Stamps, decided by the Privy Council on appeal 
from our Full Court. 

NOTES OF CASES, 

Cases noted may he cited by a reference to the current volume of the QuoEMSLiND 
Law Journal and to the number of the case in the notes, thus :— 9 Q.L.J. (N.C.) 1. 

INDEX. 

In re Lanfeab, Ex parte Hutton 72 
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72. Insolvency Act of 1874 (88 Vic, No, 5), s, 167, 170— Application 
to attach salary — Certificate of discharge — VeHificate granted condi- 
iibnally on payment of amount out of salary. 

Where the only debts due by an insolvent were the defendant's costs of an unsuc- 
cessful action brought by the insolvent, Real J. refused to make an order 
attaching portion of the insolvent's salary to meet the debts, although the 
insolvent was a single man in receipt of a salary of £400 per year. 

Where the cause of insolvency was an unsuccessful action at law, and the insolvent 
had shortly before his insolvency paid a debt dae to his fathsr onder ciioom- 
stances in which the payment, althpugh not impeached by his truftee, might 
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have amoantad to a fraudulent prefereooA, a oertifioate of disohaigewae granted 
to him under as. 167, 170, conditionally on hia payment to the trustee from his 
salary of the amount lost to the estate by the payment of the debt to his father. 
In re IiAinnAB, Ex parte Hdtton, g7th March^ 1899, Real J. 

73. Probate and administration — Passing accounts — Dispensing with 
passing accounts — Primary grant to attorney of ejcecutors — Release 
by executors to attorney — The Probate Rules, 1896. 

The executors named in a will, being resident out of Queensland, appointed an 
attorney, who took out letters of administration in Queensland. The grant 
made to the attorney purported to be made *' for the use and benefit of A. and 
B. (the executors), and until they shall apply for and obtain a grant of probate 
or administration.'' No ancillary grant of administration was made to the 
executors. 

Held, that notwithstanding the terms of the grant the attorney washable to account 
to the beneficiaries under the will, and not merely to his principals, and an 
application by him upon a release by the executors to dispense with the filing 
of his accounts as administrator was refused. 

Eames v. Haeon (16 Ch. D. 407, 18 Ch. D. 847) distinguished. 

In re Gookb's Wili., 5th April, 1899, Griffith O.J. 

74t« Filing accounts — Application to dispense — Consent of benejidary — No 

release filed — Probate Rules , 0. LVIIc,,r, 2b, 

On an application to dispense with filing accounts, the executor produced a consent 
signed by a beneficiary instead of a release under Bule LVIIc. , r. 2b. The 
application was refuseid. In re Gbookb's Will, 5th April, 1899, Gbiffith G.J. 

75. Filing accounts — Application to dispense made to save expense — 

No releoM filed. 

An application was made to dispense with filing accounts. No release by benefi- 
ciaries was filed, but it was said that the application was made to save the 
expense of passing accounts. The application was refused. In re Jamibson'b 
Will, 7th April, 1899, Griffith C.J. 

76. O. XXIX., r. 1. — Application to dismiss for want of prosecution — 

Statement of claim delivered be/ore hearing. 

An action cannot be dismissed for want of prosecution for non-delivery of a state- 
ment of claim if the statement of claim has been delivered before the hearing 
of the application, although subsequent to the issue of the summons for dis- 
missaL Lbwthwaite v. Turner, 20th March, 1899, Griffith C.J. 

77. Mining— Tailings — Abatidonment of tailings — Usage of trade as to 

tailings — Practice — Ne%p trial —Failure of judge and jury to advert 
to portion of case — Costs — Good cause — Deprivation of successful 
defendant of costs. 

On the hearing of an action to recover tailings, the residue of stone brought by 
plaintiffs, who were mine-owners, to the defendant's quartz mill to be crushed, 
and left on defendant's property adjoining his mill, it appeared in evidence 
that at the time of the transaction between the parties the tailings were 
regarded as valueless ; that the sites of crushing mills were usually chosen so 
that there might be some means of getting rid of the tailings ; and that where 
the millowner could not obtain a suitable site he often had to take up a piece 
of Crown land for stacking the tailings. Evidence was also given that mill- 
owners often crushed for various mine-owners, and that no steps were usually, 
if ever, taken to separate the tailings derived from the quartz from different 
mmes. and that in many instances the tailings could not be distinguished from 
the soil. The jury— to whom, as residents or the field, all these facts were 
known as the result of their own observation —found that there was a usage of 
trade amongst millowners and mine-owners on the field that after each crush- 
ing and oleaning-up, and the settlement following thereon, the tailings should 
become the millowner's property. 

held, that there was evidence before the Court to support that finding. 

Held, further, that on those facts, as a matter ol law, the tailings were the pro- 
perty of the millowner. 
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The transactions between the plaintifis and defendant had extended over several 
years. There was evidence, however, that about three months before action 
brought the plaintiffs had intimated to the defendant an intention to claim the 
tailings from their stone as their own. No- specific question was left to the 
jurv with regard to those tailings, but the whole matter was treated as one by 
both counsel and the judge. On the application of the unsuccessful plaintiffs, 
a new trial was ordered as to the tailings delivered within those three months. 

At the hearing, counsel for defendant undertook to prove that it was the usage of 
the goldfield which was the locus in quo of the action, that tailings should be 
abandoned by the mineowner and become the property of the millowner. 
After one witness had been heard in support of that contention, counsel for the 
plaintiffs offered to admit that the evidence of the witness was correct, but 
declined to admit that there was a usage of trade to that effect. Counsel for 
the defendant declined to accept this qualified admission, and the offer to 
admit was then withdrawn. Later the presiding judge (Chubb J.) stated that 
unless the usage was proved he would order the defendant to pay the costs of 
attempting to prove it, irrespective of the general result of the action. The 
defendant called many witnesses, whose evidence was practicaUy identical with 
that of the first witness. The juir found the usage as set up by the defendant, 
and the defendant succeeded in the action. Chubb J. ordered the defendant 
to pay and bear the costs of three days out of the five days that the trial 
lasted. The value of the subject matter in the case, which was one of first 
impression, was £20,000. 

Held, that having regard to the magnitude of the interests Involved, the novelty of 
the case, and the importance to the defendant of the particular issue sought to 
be proved, the defendant's counsel could not be fairly deemed to have acted 
unreasonably, and that there then was no *'good cause" for depriving the 
successful defendant of the costs of the three days or ordering him to pay 
them. 

Bbilliant Gold Mining Company v. Craven, 21st March, 1899, Full Goubt 
(Obiffith G.J., Keal and Poweb JJ.). 

78. Practice — Appeal from Distrkt Court — Point not raided at the trial — 

District Courts Act of 1891 (55 Vic,, No, 33), m. 144, 145. 

An appeal lies to the Supreme Court from the decision of a District Court Judge 
only on questions of law raised at the trial in the District Court. Babltbop v. 
Collins, 27th March, 1899, Full Coubt (Obiffith C. J., PbWEB and Paul JJ.). 

79. Law of Queensland — Succession defined — Movables locally situtUedin the 
colony — Domicil of tfie testator — Succession and Probate Act, 1892 
{56 Vic, No. 13), s. 4 — Succession and Probate Duties Act 1892 
Anumdnutvt Act, 1895 (59 Vic, No. 28), s. 2. 

Held, reversing the decision of the Full Court (7 Q.L.J. 126), that s. 4 
of Queensland Succession and Probate Duties Act, 1892, defining a " succes- 
sion " (being the same as s. 2 of the English Succession Duty Act of 1858) 
must be read in the sense affixed to the. English Act by the English 
tribunals ; and that it does not include movables locally situated in Queensland 
which belonged to a testator whose domicil was in Victoria. 

Held, further, ti^at the Amendment Act of 1896, s. 2, is not retrospectlTe in its 
'operation. 

Haboino V The Commibsionebs of Stamps fob Qxteensland (Pbitt Council). 

80. Criminal law — Larceny — Animus furandi — Finding of jury that 

accused unaware of what he ica^ doing. 

On the trial of a prisoner for larceny, the jury found a verdict of guilty, but added 
a special finding that the prisoner was under the influence of drink at the time 
he committed the offence, and did not know what he was doing. 

Held, that that amounted to a finding of an absence of animus furandi, and that 
as the intent to steal was an essential ingredient of the crime of larceny, the 
conviction must be quashed. 

The Queen v. Glen, 28th March, 1899, Full Coubt (Obiffith C.J., Powbb and 
Paul JJ.). 

Further particulars of cases noted in the ** Notes of Cases" may be obtained on 
application to the Editor, Qubbnsl.vnd Law Joubnal, Town HaUt Queen Street 
Brisbane. 
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In the Supreme Court of Queensland. 

Mr. Justicx Chubb. 

In the WILL of PATRICK HEFFERNAN, late 
of Warwick, in the Colony of Queensland, 
Fanner, deceased. 

NOTICE is hereby given that the Account 
of Richard John Leeper, the Adminis- 
^tor with the Will annexed, in the abovenamed 
Estate, from the third day of July, 1898, to the 
^7-first day of May, 1899, has this day been 
filed in my office, duly verified by the said Richard 
John Leeper. All parties claiming to be inter- 
ttted in the said Estate are at liberty to in- 
^ct the said Account, at my office, in the 
supreme Court House, Brisbane, on or before 
^onday, the seventeenth day of July next, and, if 
tbej think fit. to object thereto. Notice is also 
9ven that whether any objection is taken to 
»e said Account or not. I shall, after the 
uoreaaiddav, proceed to examine and enquire 
jnto the said Account. Notice is further given 
that any person who may desire to object to the 
^d Account, or any item or items therein, or 
^e allowance to the Administrator with the 
^ annexed, of a commission thereon, must, 
^ore that day, file in my office a memorandum 
st&ting that he claims to be beard on the passing 
0^ the Account, 
^ted this second day of June, 1899. 

^8.] W. A, DOUGLAS, 

Deputy Registrar. 
^H. p. Bb'boih, Solicitor for Administrator, 



In the Supreme Court of Queensland. 

In the LANDS of ANNIE PORTER, late of 
Brisbane, in the Colony of Queensland, wife 
of James Porter, deceased, intestate. 

NOTICE is hereby given that after the 
expiration of fourteen days from the 
publication hereof, application will be made to 
this Honourable Court that Administration of the 
Real Estate of the abovenamed Annie Porter, 
deceased, who died intestate, may be granted to 
James Porter, the lawful husband of the said 
deceased. 

Dated this first day of June, a.d. 1899. 

Tbevob Cottieb Nsilson, Solicitor for Ad- 
ministrator, Queen Street, Brisbane. 



NOTICE. 

For the convenience of the public a letter' 
box has been placed in the public office of 
the Supreme Court, for the reception of 
Letters, Notices or Advertisements intended 
for the QxTBBNSLAMD Law Joubnal. 
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The most interesting feature in the present issue is the judgment of 
the Chief Justice in the ease of Hynes v. Byrne, in which the question 
of rescission of a contract on the grounds of what is commonly termed 
innocent misrepresentation is most exhaustively discussed. The April 
Full Court supplies the remainder of the matter published in the 
reports proper, while several interesting points are noted iji the Notes 
of Cases. 

NOTES. OF CASES. 

Ctues noted may he cited by a reference to the current volume of the Qttbmiislaiis 
Jjkw Journal and to the number of the caee in the notetj thus :— 9 Q.L.J. (K.O.) 1. 

INDEX. 

In re McDonnell, a uquidatino debtob 81 

"R, V, fAjmnAY, Ex parte OhPmn 82 

B. V. Kinosfobd's Lands M 

In re Clabk 84 

Wilson v, Stbyens 85 

In re Nbil's Will 86 

In re Cunningham's Tbusts 87 

ShABPK V, WOOLLBY 88 

Hynbs V. Btrne AND Othbbs 89 

Collbtt v. Naibn 90 



81. Insolvency Act of 1874 (88 Vic., No. 5), r. 196— Appointment of 

receiver in liquidation — Secured creditor only entitled to sign for 

unsecured balance of debt. 

A secured creditor Is only entitled to sign the nomination and appointment of a 
receiver under r. 196 for the unsecured baUuioe of his debt, and not for the 
whole debt. In re McDonnell, a LiQUiDATiNa debtor, 14th April, 1899, Gbif* 
riTB C.J. 
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82b Habeas eorjma—EstradUim Act, 1870 (38 and 94 Vie., e. tO), 9. 
10 — Wrongful admisaian of evidence be/ore magistrate* 

Where on an application to a magistrate under s. 10 of the Extradition Act, 1870 
to commit a prisoner, evidence was wrongly admitted against the prisoner : 

£r«U, on the xetnzn of a writ of hahtoM cprpue, that notwithstanding that there was 
•ther eyidenee rightly admitted upon which a committal might have been 
BMds, the oommittal most be set aside and the prisoner discharged. 

B. 9. MuBBAT, Ex parte Outeb, 28th April, 1899, Real J. 

88. Intestacy Act, 1878 (41 Vic., No. 24)— Curator administers lands 
under i. 21 — Application to sell — Heir-at'law consents. 

The Curator of Intestate Estates obtained an order to admimster land under s. 21 
of The Intestacy Actt and subsequently, with the consent of the heir, applied 
for an order for sale. 

HM, that the heir-at-law being known, the Court ought not to maka an older for 
sale. 

Qu^re, whether the Court had power to make the order. 

In re Exnobfobd's Ljluds, 10th May, 1899, Guffitb C.J. 

S4u Intestacy — Order to Curator to administer — Subsequent discovery of 
wiU — Renunciation by executrix. 

Where an order to administer an intestate estate has been mnted to the Curator, 
and a will is subseouently discovered, probate of which is renounced by the 
executrix, a fresh order to administer is not necessary. In re Clabx, 10th May, 
1899, (Harm O.J. 

85. The Justices Act of 1886 (50 Vic., No. 17), ss. 237, 239, 240— 
Appeal to District Court — Recognisances — Jurisdiction. 

Th% entering into a recognisance under ss. 289, 240 of The Justices Act of 1886 is 
not necessary to give jurisdiction to the District Court to hear an appeal from 
an Older of Joatioes. Wilson v. STBysNS, May 10th, 1899, Noxi. D.O.J. 

86* Application to dispense with accounts — Sole beneficiary dead — Sams 
executor in both estates — Release by beneficiaries under the second will. 

Where the sole beneficiary under a will died without granting the executor a 
release, but having appointed him executor of her will, an application to 
dispense with accounts In the estate of the first deceased was adjourned for the 
production of a release, which it was said was about to be executed, by the 
beneficiaries under the second wilL In re Kshi's WiiiL, 10th May, 1899, 
OaXTFlTH C.J. 

87. Trustees and Executors Act, 1897 — Application under a. 26 for 
appointment of trustee — Proof of WiXC— Evidence and Discovery 
Act, s. 29. 

On an application to appoint trustees under s. 26 of The Trusteet and Exeeutore 

Act, 1897, and for a vesting order in respect of land devised by will to trustees 

who were incapable by law of taking the land, a copy, verified by affidavit, of 

- the probate of the will, which had been proved in New South Wales but not in 

Queensland, was produced. 

Held, that the execution of the will was not sufficiently proved for the purpose of 
an order afiFecting the title to the land. 

In u CumaNOHAM's Tbubts, 10th May, 1899, Gsxffith C.J. 

88 Practice — Pleading — Defamation — Defamation Law of Queensland 
{p3 Vic., No. 12), s. 17 {3), (4), (d)— Power of Judge to order 
particulars. 

In an action for oral defamation, the defendant pleaded facts excusing the publica- 
tion, using the words of subsections 3, 4, and 5 of s. 17 of the Defamation Law 
of Queensland, but without giving any further details. 

Held, that the defence was properly pleaded, and could not be struck out. 

Although there is no rule under The Judicature Act of Queensland corresponding to 
0. XIX., r. 7 of the English Bules of 1883, the Court has general power to 
order particulars of a demand or defence to be given in a proper case. 

Boardman 9. Howe (8 Q.L.J. f N.C.) 18) observed upon. 

Shabw 9. WoouLsi, 9th May, 1899, Full Court (OamrrH O.J., Chubb and Bmax* 
JJ.) 
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89t Contract — Hescission — Innocent misrepresentatian — Mistake — Bulent 
law and in Equity as to innocent misrepresentation — Indivisible 
contract. 

When resciscdon of a oontraot is aoogfat on the .ground of innocent misrepresentation, 
the rules to be applied are those applicable to a case of mutual mistake, so that 
no relief can be given on this ground unless there is a complete difference 
between what was intended to be, and what actually was taken. 

Defendant B., who had mortgaged a station property called Fairyland, with the stock, 
to the defendant company, and had made default under his mortgage, applied 
to the company for assistance to enable him to exercise an option hSd by him, 
and supposed to be of considerable value, to purchase 7500 sheep. The 
application having been refused, B. suggested to the plaintiff that she should 
purchase the sheep. She thereupon applied to the defendant company, with 
whom she had previously had business dealings, for pecuniary aid to enable 
her to do so, but the defendant company refused, except on the terms that she 
should aJso purchase the Fairyland property from B., and assume the liability 
for the mortgage debt. Defendant company's manager informed her that 
there were on Fairyland 4800 sheep worth 5s. a head, and 100 horses, but 
expressly refused to make the bargain depend on the verification of that state- 
ment. The jury found that the statement was believed by him to be true. It 
also appeared that he told her his sources of information. A contract was 
then drawn up, at the instance of the defendant company, and executed, by 
which B. agreed to sell to plaintiff the Fairyland station and stock, and also 
his option to purchase the 7500 sheep. The consideration ^as expressed to be 
a lump sum, which was in fact the amount of B.'s Indebtedness to the defend- 
ant company on their mortgage. It subsequently appeared that there were 
on Fairyland only 3689 sheep, of value inferior to that stated, and not mope 
than 70 horses. The plaintiff elected to retain the benefit of the contract so 
far as it related to the option to purchase the 7,500 sheep, but brought an 
action to rescind the oontraot so far as it related to the Fairyland property, on 
the ground of misrepresentation. 

Held, that the contract was indivisible, and could not be affirmed in part and 
rescinded in part. 

Held, also, that even if the contract were divisible, the erroneous representation 
as to the number of the cattle was not such as to make such a complete 
difference between the matter intended to be sold and that actually sold as 
to justify rescission of the contract so far as it related to Fairyland, and that 
the action must therefore fail. 

Held, also, that there was no evidence to warrant a finding that the contract was 
induced by the erroneous representation. 

Dicta of Jessel, MB., in Redgrave v. Hurd (20 Gh.D. 1, 12), and of Lord Bramwell 
and Lord Herschell in Derry v. Peek (14 App. Cas. pp. 847, 359) considered. 

Htnss V, Btbne and Othsbs, ii7th and 28th February , 7«e, 2nd, and 3rd March, 
7th April, 1899, Gbiffith CJ. 

90. Advancement — Trust— Evidence of declarations by donor — 

Evidence of trust. 

Plaintiff and defendant were sisters. Their father, shortly before his death, trans" 
ferred certain money in the Government Savings Bank and certain bank 
deposit receipts into the name of defendant under circumstances, prima Jade, 
importing an advancement. 

Held, that evidence of subsequent declarations by the father was not admissible to 
show an intention that the money should be held by the defendant in trust for 
herself and the plaintiff. 

The plaintiff also set up a verbal declaration of trust in her favour by the defendant 

Held, upon the evidence, by Griffith CJ. and Paul J. (diuentiente Power J.), that 
the language relied upon did not show such a clear, unequivocal and irre- 
vocable intention on defendant's part to constitute herself a trustee as to justify 
judgment in the plaintiff's favor. 

Decision of Real J. reversed on the evidence. 

CoLLBTT V. Nairn, 27th, 28ih, and 30th March, 1899, Full Coubt (Grutxth G.J., 
PowsB J., Paul A.J.). 



Further partieulart of ca^et noted in the, *^ Notes of Cases** may he obtained on 
application to the Editor, Qubbhsland Law Journal, Town HaU, Queen Street^ 
i^ruoane. 
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We publish in this issue reports of decisions of the Full Court in 
March, May, and June, together with an interesting decision relative 
to the use of a final judgment summons as a speedy method of relief. 
Several points of practical utility are also noted in the Notes of Gases. 
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NOTES OF CASES. 

CtueM noted may be cited by a reference to the current volume of the QummastJOKD 
Law Journal and to the number of the ease in the notes, thus :— 9 Q.L.J. (N.G.) 1. 

INDEX. 

DuRACK V. Hill 91 

In re ToowooifBA Foundbt amd Railway Bouar* Stook^Haswactobzho Go. 

Ltd 92 

In re Bbtican, Ex parte Schmisbbb 98 

In re Flbmino 94 

In r« T., A SoLiciTOB 95 

Eebb V, Scott, Ex parte Soott 96 

Gbicb v. Domblet 97 



91. Trustee — Breach of trust — Executor mortgagee of testator* s estate — 
Appointment of new trusts — Purchase of equity of redemption from 

c 

trustee. 

D. and W. mortgaged a cattle station, their property, to defendant. D. died during 
the currency of the mortgage, and by his will appointed defendant and W. his 
executors. Probate was taken out by defendant and W., and it thereafter 
appeared that the testator's estate was hopelessly insolvent. Defendant, desir- 
ing to protect his own interests, consulted his solicitor, who advised his resigna- 
tion of the administration of the estate to a Trustee Company, and on an 
application to the Court, in which the whole of the facts relative to,H.*8 dnal 
position were fully disclosed, a Trustee Company were appointed executors in 
place of defendant. The Trustee Company, following their usual practice^ 
charged and received from H. the sum of 25 guineas as remuneration for their 
assumption of the trust. A month after the appointment of the company they 
and W., the other executor, after correspondence with the solicitor acting for 
D.'s family as to the best method of sale, instructed a firm of stock and station 
agents to sell by auction the equity of reidemption of the mortgaged property. 
Defendant took no part in the instructions or arrangements relating to the sale. 
At the sale, which was duly advertised and held, defendant, who was the only 
bidder, bought the equity of redemption for £1. Li an action by the bene- 
ficiaries under D.*s will to set aside the sale as a breach of trust : 

Held, on the facts, that there had been no breaeh of trusts and that the action must 
faU. 

DuBACK v. Hill, 29th March, 1899, Fxtll Coubt (Gbiffith C.J., Poweb J., Padi. 
A.J.). 

92. Petition tp rediice capital — Rights of creditors not affisebed — Notice 
by advertisement under Rule 6 of The Rides of Court under " The 
Companies Act Amendment Act of 1889,** 

Where the rights of creditors are not affected, the notice of presentation of a 
petition to reduce capital, prescribed by Rule 5 of The Rules of Court under The 
Companiet Act Amendment Act of 1889, may be dispensed with or shortened. 

In re Tanbracherry Co,, 29 Ch.D. 68S, followed. 

In re ToowooifBA Fouin>BT and Railway Rollino Stock MAMUFAOTUBuro Co., Ltd., 
7th June, 1899, Gbiyfitb C J. 

93 Practice — Vesting order or action to declare title by adverse possesion 
— Possessory title to land under the Real Property Acts — The Trustees 
and Executors Act of 1897— The Real Property Act of 1861, s. 1. 

The holder of a title to land by adverse possession cannot obtain a declaration of 

his title by a petition for a vesting order under The Trueteee and Executors Act 

of 1897, but must bring his action for a declaration of title. 
Semhlt, that a title by adverse possession cannot be acquired to land which, at the 

date of the commeneement of such possession, has been brought aader the Real 

Property Act. 
In ft BracAM, Ex parU Sohkibbbb, SIk June, 1S99, Ritfi J. 
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94« Solicitor — AdmisHon as — Repeal ofRulee — Right to be admitted under 
repealed Rules — Rules of Supreme Court, December 12th, 1879, rr. 
2, 41. 46— Rules of Supreme Court, October 12ik, 1898, rr. 3, 29, 
44, 67. 

Bole 8 of the Boles of October 12th, 1898. relatmg to the admission of SolieitorB, 
does not deprive any persons who have completed their articles before the Boles 
Came into operation of the right to be examined and admitted onder the roles 
previoosly in force. 

A person who held the certificate of the Board as having passed his finsd examina- 
tion, and whose articles were served onder the Boles relating to the admission 
of Solicitors of December 12th, 1879, and whose articles expired nrevioos to 
Janoary Ist, 1899, was admitted at a sitting of the Foil Coort other than a 
BobeDay. 

In re Fiamino, 9th May, 1899^ Full Goubt (OBDrrrrH G.J.. Bsal J., Paul A.J.). 

96. Practice — Affidavit — Communication — Tdegraphie Messages Act of 

1872. 

An affidavit is not a **oommonication'* within the meaning of that term in s. 4 of The 
Telegraphie Messages Act of 1872, The Coort may, in a proper case, give leave 
to read an affidavit, the contents of which have been transmitted by telegraph 
onder this section, bot the correct method of bringing it before the Coort is to 
annex it to an affidavit by the person to whom it is sent. In rsT,,k Solicitob, 
6th June, 1899, Fttll Coubt (Gbxffzth G.J., Chubb amd Beal JJ.). 

96. Local Government — Nuisance — Complaint by local authority in respect 
of nuisance caused by their own default — Liability of private person 
to make good default of local authority. 

A local aothority in the exercise of their powers onder the Local Government Acts 
raised the level of a street adjoining land the property of the appellant, and 
in conseqoence of their failore to provide the necessary sewerage for its proper 
drainage, the land became from time to time covered with lying or stagnant 
water, the removal of which coold not be effected withoot considerable expendi- 
tore. The appellant was convicted, on the complaint of the respondents* 
officer, onder s. 50 of The Health Act, of the offence of suffering stagnant 
water to be on his land after doe notice for its removal. 

Seld, that the conviction most be qoashed, both on the groond that the word suffer 
in 8. 50 connotes participation in caosing the resolt charged, of which the 
appellant had not been goilty, and also on the groond that the local aothority, 
having been primarily responsible for the alleged noisance, coold not invoke 
the law against a private person who had merely acqoiesced in their defaolt. 

Kebb v. Scott, Ex parte Soott, 6th June, 1899^ Fttll Coubt (Gbiffith C.J., 
Chubb and Beal J.J.). 

97. Practice — Final judgment summons — Rules of Court, 20th May, 1898, 

O. III., r. 6., 0. XIV., r. 1 — Affidavit verifying cause of action — 
Suppletnentary ajffidavits — Action by mortgagee in possession — Liqui- 
dated demand. 

Under O. XIV., r. 1 (1) on a summons for final jodgment, the affidavit verifying the 
caose of action most be made by the plaintiff or some other person who ** can 
swear positively to the facts." Where the plaintiff who made the affidavit was 
the exeeotor of a deceased mortgagee, atnd coold only depose as to the amoont 
claimed in an action on the covenants in the mortgages from infoi-mation 
derived from the solicitors to the estate and from the secorities themselves, he 
having no personal knowledge of the mortgagor, and the greater part of the 
principal moneys having been advanced before fiie death of lus testator : Held, 
&e affidavit was insofficient. 

X7nder paragraph 2 of the same role " a copy of the affidavit intended to be osed 
in sopport of the sommons and of all exhibits referred to in them shall be 
served with the sommons." Leave to file supplementary affidavits by persons 
who were alleged to be able to depose to the necessary facts from their own 
knowledge was therefore refosed. 

Qmerej whether a sopplementary affidavit can be osed onder any circumstances. 

SembUy a mortgagee in possession cannot socceed on a final jodgment sonmions* 

Obicb v. Donxlby, 2nd and 9th June, 1899, Beal J. 

Further^particulari of cases noted in the **Sotet of Cases** may be obtained on 
aippUcoition to t'ne Editor, Quebnbland Law Joubnal, Toum Hall, Queen Street^ 
Brisbane. 
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Donald v, Donald 98 

hovslbonp v, hotelbond 99 

Htneb V, Btbni 100 

In re Bodd*8 Bat Holding 101 

Jn re AuBTZN 102 

98* Foreign Judgment — Stay of execution obtained on foreign judgment 
— Want of jurisdiction over defendant — Domicil — Divorce — Power of 
Court to examine validity of foreign judgment — The AuetraUman 
CivU Process Act of 1886 (Federal Council) s. 8. 

In a wife's aotion for divorce in Victoria, judgment was given with costs for the 
plaintiff, who took out in Queensland, execution under The Australasian 
CivU Process Act of 1886, against the defendant, a resident in Queensland. 
On the return of a summons to set aside the execution) it appeared that, 
at the time of the bringing of the Victorian action, the defendant was resident 
in Queensland, and was not domiciled in Victoria. 

Heldf that the Supreme Court of Queensland was not precluded from inquiring into 
the validity of the judgment sought to be enforced, and that, as it was apparent 
on the facts that the Victorian Court had no jurisdiction over the defendant, 
the execution must be stayed. 

SembUt in any case not specifically provided for by O. XLI., r. 13, the costs of 
execution must be taxed. 

DoHALD t7. Donald, 9th June, 1899, Gbzvtith C.J. 

99. Divorce — Practice — Service of petition on Attorney-General — Petition 
not served on day of presentation — Power of Attorney -General to 
waive irregularity — MatrLmonial Causes Jurisdiction Act of 1864 
(28 Vic., No. 29), s. 22. 

8. 22 of The Matrimonial Causes Jurisdiction Act of 1864, which requires a copy of 
the petition in a divorce action to be served on the Attorney-General '* on the 
day of presenting the same '* is imperative, and where the copy petition has not 
been delivered on the day of presentation, the service is insufficient and the 
defect cannot be waived by the Attorney-Oeneral. 

Where a petitioner had failed to deliver the copy petition to the Attorney-General 
on the day of its presentation, leave was granted on the trial of the action to 
take the original petition off the file and on proper service thereof to commence 
de novo, 

HoTSLBOND V. HoTELBOND, 6th and 17th June, 1899 ^ Chubb J« 

100* Contract — Rescission — Innocent misrepresentation — Appeal — Prao* 
tice—New trial — Setting aside findings of jury — Respondent succeed- 
ing on point not taken by cross appeal and raised late on the 
hearing — Costs. 

In an action for the rescission, on the ground of misrepresentation, of a contract for 
the sale of a station and an option of purchasing certain sheep, the learned 
judge, at the request of counsel for both parties, left to the jury the [following 
questions only, to which the jury gave the answers attached : — 



clxii THE QUEENSLAND LAW JOURNAL. Auoun t, im 

1. Was the transaction in substance one bargain or two bargains ?— One. 

2. Did M. (defendant's manager) represent to plaintiff as actually existing 

facts (setting out alleged representations^ ? — Yes. 
8. If so, was it by reason of sacn representation that plaintiff was induced 

to enter into the bargain?— Yes. 
4. Were the representations untrue ?— Yes. 

6. Did M. believe them to be true ? — ^Yes, to the best of his knowledge and 

belief. 

Upon these findings judgment was entered for the defendants. The plaintiffs 

moved that this judgment should be set aside, as contrary to law and judgment 

entered for her, or, in the alternative, that the finding of the jury in answer to 

the first question ^ould be set aside and a new trisJ granted on the ground 

- that such finding was contrary to* the evidence. The respondents did not give 

. notice of a cross appeal, but toward the close of the argument their counsel 

asked that the finding to Question 2 should be set aside. The Court were of 

opinion that on the evidence the finding of the jury to Question 1 must stand, 

• but that the finding to Question 2 must, especially having regard to Question 5 

and its answer, be disregarded. . Ck>unBel for the appellants admitted that he 

could not hope to better his case by a new tricLl as to question 2, but hoped to 

obtain on a new trial a finding that M. knew the representations to be untrue. 

Held, that as the answer to Question 5 was not inconsistent with the evidence, the 

Court should not grant a new trial to litigate that question again between the 

parties, and that as a new trial as to Question 2 would not aid the appellant, 

no new trial should be granted. 

Held, also, that no notice having been given of the intention of the respondents to 

impeach any of the findings of the jury, and the point having been only taken 

on the last day ot the hearing, no costs should be allowed to either party. 

Htnbs v. Btbme, 16ih June, 1899, Full Coubt (Chubb, Real and Poweb, J J.) 

101. Crown lands — Cmnpemation for improvements made under license 
from. Crown on resum£d portion of run — Time at which compensation 
payable — Crown Lands Act of 1884 (48 Vic., No. 28), ss. 104, 105 
Crown Lands Act Amendment Act of 1886 (50 Vic., No. 33 J, s. 9. 

The only right of a pastoral lessee to receive compensation for improvements made 
under license from the Crown on the resumed portion of his run is that given 
under s. 9 of The Crown Lands Act Amendment Act of 1886, and that right 
does not accrue, even after the determination of the lease, until the pastoral 
lessee is actually deprived of the possession of the land upon which the 
improvements are msAe by reason of some disposition of the land by the 
Crown. In re Bono's Bay Holding, 18th July, 1899, Full Coubt (Gbiftith 
C.J., Chubb and Beal JJ.). 

102. Insolvency Act of 1874 (38 Vic., No. 5), s. 202— Liquidation by 
arrangement — Certificate granted by resolution provided no objection 
raised by trustee — Objection lodged but subsequently withdrawn — 
Form of resolution. 

The creditors of a liquidating debtor passed a special resolution granting the 
debtor his certificate of discharge after the expiration of one month, provided 
that no objection was lodged by the trustee within that time. Before the 
expiration of the month the trustee lodged an objection, which he subsequently 
withdrew. The debtor then appUed to the Begistrar for his certificate of dis- 
charge. 

Beld, that the lodging of the objection by the trustee had completely extinguished 
the debtor's right to a certificate under the resolution, and tifiat that right 
could not be revived by the withdrawal of the objection, and that therefore the 
trustee had no power to issue the certificate. 

Per Griffith C.J.: A convenient form of resolution would be that the certificate 
should be granted at the expiration of a certain time if no objection wen 
lodged by the trustee, or thereafter on the written consent of the trustee. 

In re Austin, 20th June, 1899, Full Coubt (Gbxfpith C. J., Chubb and Beal JJ.). 



Further varticuian of cases noted in the ^* Notes of Cases" may be obtained on 
application to tM £<2itor, Queensland XiAW Joubmal, Toton HaU, (^ueen Strut, 
Brisbane, 
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The chief fBatore of interest in the present number is to be found in 
the decision of the Chief Justice, and its affirmation by the Full Court, 
relative to the proof of debts against the joint and separate estates of 
the members of a firm of liquidating debtors, while Mr. Justice Chubb, 
in his decision in Hendle v. Qualtrough, throws light Upon the vexed 
question of the relations of judge and jury. The number also includes 
the first of several decisions as to the settlement of the list of contri- 
butories arising from the liquidation of the Darling Downs Brewery, Ltd. 
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Casei noted may be cited by a reference to the current volume of the Qusshsland 
LiLW JotTBXAL and to the number of the ca$e in the notest thut :— 9 Q.L.J. (K.C.) 1. 



INDEX. 
In re Tbs DABLixa Downs Buwbbt, Lixitbd (Janb Pbubose's Cask) . . • » 103 

HXNDLB V. QtALTBOtrOB 104 

In r0 Hooo's Wuji .. .. »• w 105 

In re Baybbb, Ete parte QuESN8LAin> TBtrsTBSs Limited 106 
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108. Company — Settleynent of list of contrihxUoriee — Fully paid-up shares — 
Estoppel — Irregular cancellation and fresh allotment of shares, 

P. agreed with a director of a company to take from the company 750 folly paid up 
shares, and gave his promissory-note for the full amount payable on the shares. 
Before maturity of Ms promissory-notes he reoeived certificates for 750 fully 
paid-up shares, some in his own name, and some in the names of N. and B., 
directors of the company. His wife provided the money to pay the note. No 
transfer was executed, but the registered holders and Mrs. P. signed their 
names on the backs of the certificates, on which forms of transfer were printed. ' 
These oertifioates so endorsed were handed to the company, and fresh certificates 
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for folly paid-np shares were issued in her name. It was alleged that N.'s and 

B.'s shares were not fully paid up. 
Heldf that whether N.'s and B.!8 shares were fully pud or not,. Mrs. P. was 

entitled to be considered as the holder of fully paid-up shajres.*- ' 
In re Thb Dablxno Downs Bbewebt, Limitbd (Jams Fbokb/ose^b dASs), ITth, 24ih^ 

25th, and 26th July, 1899, OtRnmrR J. 



104. Practice — Power of single judge to set aside finding of jury — 
Declaration of trust — Proof of . 

The power to set aside or disregard the findings of a jury is not confined to the Fall 
Court, but may be exercised by a judge of first instance where it appears on the 
hearing after trial, either from some point of law or from some fact not com- 
prised in the questions of fact submitted to the jury, that the ultimate decision 
ought in point of law to be contrary to the finding. 

Where a jury had found, on the unsupported testimony of a plaintiff that a 
declaration of trust had been made in her favour, and it clearly appeared. 
that the trust was one relating to land, Chubb J. set aside the findings of 
the jury, and directed judgment to be entered for the defendant, both on the 
ground of the want of corroboration of the plaintiff's eyideoce (Grant v. Orant^ 
84 BeaV. 628) and also of the absence of the writing required by the Statute of 
Frauds. 

HxMDLB V, QuALTBOUOH. 17th July, 1899, Chttbb J. 



105. Probate and administration — Letters of Administration with the 

will annexed — Amount of bond — Bond to be double the value of 

personalty only— The Probate Act of 1867 (31 Vic,, No. 9), ss. 36^ 

37— The Probate Rules 1895 (0. LVIL, r. 46), s. 60. 

An administrator witii the will annexed of an estate acquires no title to realty. 
The amount of the bond to be given by a proposed administrator under s. 87 
of The Probate Act of 1867 is, therefore, double the value of the personalty 
only, and not of both realty and personalty. In re Hooo's Will, 18th Augttst, 
1899, GamiTH C.J. 



106. Insolvency Act of 1874 {38 Vic., No. 5), s. 202—Propf of deb^ 
Valuation of security — Proof against joint and separate estates of 
debtors — Property sold under charge to separate debtors, and treated 
by debtors as partnership property. 

Upon a proof by the creditor of a liquidating firm of debtors, consisting of four 
persons, upon a covenant in a bill of mortgage, it appeared that contempo- 
raneousl V with the execution of the bill of mortgage the creditor had transferred 
land to three of the four members of the firm by an instrument of transfer 
and charge by which the land was made security for the debt secured by 
the bill of mortgage. Six months afterwards, a deed of partnership was 
executed between the members of the firm providing for the use of the 
land by the firm at an agreed rental. It was alleged that the land was, 
nevertheless, treated as partnership assets. 

Held (by the Full Court, affirming the decision of Griffith G.J.) that the creditor 
in proving against the joint estate of the firm was not ix)und to. value his 
security under the transfer and charge. 

tn re Bathes, Ex parte Qubenslamd Tbustebs Limitxd, 15th June, 1899, Fuu. 
Court (Chubb and Beal JJ., Pauij A.J.]« 



Further varticuiars of auet noted in the ** Notes of Case*" may he obtained m 
application to the Editor, Qubbmblamo Law Joubkal, Town RaU, Queen Street, 
^risban^. 
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In the Supreme Court of Queensland. 

In the WILL of CHARLES PENFOLD, form- 
erly of Nambour, North Coast line, in the 
Colony of Queensland, and lately of Winton, 
in the said Colony, Contractor, deceased. 

NOTICE is hereby given that after the expira- 
tion of fourteen days from the date of the 
publication hereof, application will be made to 
this Honourable Court that Probate of the Will of 
the abovenamed Charles Penfold. deceased, may 
be granted to Julia Kate Emerton, of Nambour, 
in the said Colony, Spinster, the sole Executrix 
named in the said Will. Any person interested 
who desires to object to the application, or to be 
heard upon it, may file a caveat in the Registry 
ftt any time before the grant is made. 

Dated this twenty-ninth day of September, 
1899. 

BoBKBTsoN & Bbboin, Sollcitors for the said 
Julia Kate Emerton, Victoria Chambers, Queen 
Street, Brisbane. 



In the Supreme Court of Queensland. 

In the WILL of GEORGE HALL JONES, late 
of Eilkivan, in the Colony of Queensland, 
Grazier, Deceased. 

NOTICE is hereby given that after the expir- 
ation of fourteen days from the date of 
the publication hereof, application will be made to 
this Honorable Court that Probate of the Will of 
the abovenamed George Hall Jones, deceased, 
may be granted to Alicia Maria Jones, of Eil- 
kivan aforesaid, Widow, and Daniel Mactaggart, 
of Brisbane, in the said Colony, Stock and Station 
Agent, the Executors named in the said Will. 
Any person interested who desires to object 
to the application, or to be heard upon it, may 
file a caveat in the Registry at any time before 
the grant is made. 

Dated this twenty-ninth day of September, 1899. 

Unxaok, Niool Robikson St Fox, Solicitors for 
the Executors, Queen Street, Brisbane. 
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Thb reserved judgments of the Chief Justice in the settlement of the 
list of contributories in the winding up of the Darling Downs Brewery, 
Limited, provides the major part of the matter reported in this issue. 
Two cases decided by the August- September Full CJourt on appeal 
from justices are also reported, but we have been unavoidably 
compelled to hold over reports of several cases decided at that Court, as 
well as the full text of the case on the Elections Tribunal Act noted in 
our Notes of Cases. 

NOTES OF CASES. 

Cases noted may he cited by a reference to the current volume of the QuESMSLiia) 
Law Joubnal and to the number of the ease in the notesj thtu :— 9 Q.L.J. (N.C.) 1. 
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» 

107* Company — Winding up — Contribuiories — Shxirea isttued asfulhf paid 

— Xo valid agreement registered directing such issue — J he Cmnpanies 

Act Amendment Act of 1889 (63 Vic,, No. 18), s. 28. 

By an agreement filed shortly after the formation of a company established to carry 
on the business of a brewery, and made between A.H.B., vendor, of the one 
part, and the company of the other part, it was agreed that B. should sell and 
the company should purchase for £15,000, " all the property and improve- 
ments about to be erected," situated at T. and known as brewery site ; that the 
purchase money should be paid and ratified by the allotment to the vendor of 
15,000 fully paid up shares in the company, of the value of £1 per share; and 
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that the vendor, in consideration of sach formation, shoold forthwith erect on 
the premises such improvements as had been mutually agreed. No agreement 
in writing had in fact been entered into for the erection of a brewery of any 
particular quality or capacity. 

In assumed compliance with this agreement, 11,000 shares in the company were 
issued (some before and some afier the registration of the agreement), as fully 
paid up, to B. or his nominees. At the date of the winding up, N.. who was 
one of the directors and promoters of the company, and who had concurred in 
the agreement, was the holder of 1,125 of these shares on which nothing had 
in fact been paid. 

Held, that the agreement was not a valid agreement within the meaning of s. 28 
of The Companies Act Amendment Act of 1889» and that the shareholder must 
be settled on the list in respect of the shares. 

The test of membership of a company is not the existence of an application 
followed by notice of allotment, but the existence of an agreement to become 
a member of the company. Whether such an agreement has been made or 
not is a question of fact. 

At the date of the winding up, the wife of the above-mentioned contributorv was 
the holder of 2100 of the 11,000 shares above referred to, which had been 
allotted to her by the directors at N.'s instance. She, however, denied all 
knowledge of the matter. It appeared that the 2100 shares were part of a 
larser number of shares allotted to her under the same circumstances; that she 
4, had executed as transferror transfers of several parcels of the shares ; and had, 
as a member, executed proxies in favour of her husband, which were used at 
meetings of the company. There was evidence that she was personally cog- 
nizant of the circumstances of the original allotment. 

Held, that there was sufficient evidence of an agreement to take the 2100 shares, 
and of her knowledge that they were not fully paid, and that she must be 
settled on the list of contributories as the holder of unpaid shares. 

J.N. had been induced to enter the employnient of the company by a promise, made 
before the formation of the company by a promoter and director, that he 
should receive fifty fully paid shares in the company, Shortly after he had 
entered the service of the company, he received from the director scrip 
certificates for fifty fully paid shares, for which he paid nothing. It appeared 
that the shares were part of the 11,000 shares above-mentioned, but that the 
alleged contributory believed the shares at the time when he received them to 
be fullv paid. 

Held, on the authority of Bloomenthal v. Ford (1897, A.G. 156), that the company 
was estopped from denying that the shares were fully paid. 

B. agreed with a director and promoter of the company to take 250 shares in the 
company on condition that the company should give him seventy-five others 
free of payment. Shares were issued to him to the number of 3()0, for 250 of 
which he paid in full, but he paid nothing in respect of th^ otiier fifty shares. 

HeUit that he must be settled on the list for fifty shares. 

Two of the directors of the company had lodged with company's bankers as 
security for the company's overdraft, scrip certificates for some of the 11,000 
shares above-mentioned, with promissory notes for the full nominal amount of 
the shares, which at the date of the settlement of the list were still current. 

Heldt that they must be settled on the list for the full number of shares not actually 
paid for in cash, but that any payments made in respect of the promissory notes 
should enure in discbarge of the liability on the shares, and that any payment 
on account of calls would be applied in discharge of the promissory notes. 

N., shortly before the winding up, asked several persons to accept transfers of 
shares into their own names, and to hold them for his benefit, idleging that he 
desired to increase his voting power in the company. In compliance with his 
request these persons executed as transferees transfers endorsed upon scrip 
certificates of the shares which he wished them to hold. The transfers were 
left with N., who forwarded them to the company's office, and a few days later 
scrip certificates were issued in the name of the transferees, who thereupon 
signed transfers in blank and banded the same to N. The scrip certificates 
represented the shares as fully paid up, and it appeared that the transfers were 
accepted in faith of that representation. The shares transferred were part of 
of the 11,000 shares above-mentioned. 

Held that the company was estopped from denying that the shares were fully paid. 

In re Dablxno Downs Bbbwsby, Limited, 28th Auguet, 1899, QaiFFiTfl C.J . 

108. The Elections Tnbunal Act of 1886 {50 Vk., No, 7 j, w. IS, 19, 
21, 22, 34, 44 — Trial of Election Petition at Session of Parlia- 
menl succeeding Session when petition presented ^Prorogation* 
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The prorogation of Parliament does not operate as a stay of fUl proceedings under 
an election petition, and where an election petition has been presented daring 
one Session of Parliament, the trial of the petition migr be held daring the 
saoceedlng Session. In re The Wabrego Elbctiom (Bowman v. Hood), ISth 
September, 1899, Beal J. 

109. Licensing Act of 1885 (49 Vic., No. 18) m. 32, 33^lAcens&— House 
and appurtenances — Right of licensee to sell liguor^License issued in 
respect of whole land — Second bar. 

The " premises ** in respect of which a license to sell fermented and spiritooos 
llqaors under The Lieermng Act of 1885 is granted, are not confined to the 
particular building, but may include land actually used in connection with 
ue building at the date of the license. A licensee is not therefore restricted to 
the sale of liquor in buildings existing upon the licensed premises at the time 
of the granting of the license. 

Where a licensing bench had granted a permit for a second bar, and there was some 
evidence that Uie locus in quo of such bar had been used in connection with 
the licensed premises at the time of the grant of the first lioense, held that the 
order of the justices could not be disturbed. 

B. V, Taldwtn |W. E. Bakbb, Bblatob), 29th and 30th August^ 1899, Fnu^ Goims 

(QbIFFITB G.J., COOPBB AND BeAL J J.). 

110. Sales of Food and Drugs Act of 1881 (45 Vic., No. 13), ss. 5, 33— 
Vinegar — Warranty by manufacturer to seller — Warranty untrue to 
knowledge of person purchasing from manufacturer. 

Defendant was charged under s. 5 of The Sales of Ifood and Drug* Act of 1881 with 
selling an article not being in nature, substance and quality, the article 
demanded by the purchaser, which was colonial-made vinegar. Evidence was 
given before the justices that the article sold was not vinegar in the sense in 
which that word was used in commerce, but the defendant claimed the pro- 
tection of 8. 33 of the Act, as having purchased the article from a responsible 
person carrying on business within the colony, under a warranty that it was 
of the nature, substance and quality of the article demanded from him by 
the prosecutor. The warranty relied upon consisted of an invoice from a 
manufacturer in Brisbane, in which the article was described as vinegar, and 
a label on the bottles describing it as pure malt vinegar made in London. It 
was admitted that the defendant knew the label to be false so far as the place 
of manufacture of the article was concerned. The justices convicted the 
defendant. 

Held, on a motion to quash the conviction, that they were not bound to flhd that 
the seller had brought himself within the protection of s. 33, and that the 
conviction should be affirmed. 

Lbe Bbtce V, HiCKLiNO, Ex parte Hickling, SOth and 3Ut August, 1899, Fvxj« 
CouBT (QBirriTH CJ., Coopeb and Beal JJ.). 

111. Practice — Company — Liquidation — Claim by creditor — Reference to 

Registrar to take accounts and inquiries. 

Where a promoter and director of a company claimed to be paid for servioes 
rendered and goods supplied, and he had failed on an appeal from the 
liquidator of the company to a Judge to establish his claim by satisfactory 
evidence, the Ck)urt allowed, upon the election of the claimant within seven 
days, a reterence to the Begistrar for an account and inquiry of his receipts 
and disbursements in respect of the subiect matter of his claim, and failing an 
election by him of such reference witnin the time prescribed, rejected the 
claim with costs. Tbe Dablino Downs Bbewebt. Lixitbd (G. B. Nicol'b 
Glaxx), 17th July and 28th August, 1899, Obiffitq C.J. 



Further varOeulars of cases noted in the ** Notes of Cases" may be obtained on 
application to the Editor, Qubenbland Law Joubn^, Totrn HaU, Queen Street^ 
Bnshan^. 



«,18M. THS QUEENSLAND LAW JOUBNAL. 



COURT LIST. 



Fob Wbbk Gommbnoing Nov. 6, 1899. Gbambbb Judge: Obifftth G.J. 


Monday .. 


6 


Brisbane Criminal Sittings (Goopbb J.). 


NOTES OF CASES. 


CiueM noted may he cUed by a reference to the current volume of the Qubbnalimd 
L4W Joi7lniAi» mud to the number of the caee tfi the notee, thut .'--9 Q.LJ. (K.C.) L 



INDEX. 
/» r< llnBPBT*8 WiLi* * « •• 112 

GOLDBWOBTHT P. ThS BBILLIAirr EXTSNDSD GoU> MlMDIO GOMPAMT . • . • 113 

ft uwBMUB B V, Williams, Ex parte WnjiiAMs 114 

B. V. Hamiliob.. •• *• .. 115 

( V. Dozonanr AMD Otrbbb 116 



113. The Queensland Trustees Principal Act (52 Vic., 1888) «. 11— 
Power of company to act under power of attorney — Letters of 
administration granted to company as attorneys of foreign trustee 
company. 

The effect of s. 11 of The Queensland Trustees Principal Act {52 Vie, 1888) is to 
enable that company to perform or undertake nnder power of attorney any 
act or daty which is not prohibited by the terms of that Act. 

Thus the company are entitled to obtain letters of administration with exemplifica- 
tion of the will annexed as attorneys for a foreign trustee company. 

In re Hiek*8 WiU (4 Q.L.J. 39) foUowed. 

In re Mubphy's Will. 6th October, 1899, Bbal J. 

118. Negligence — Contributory Negligence — ^^ Volenti non Jit injw^ia** — 
Accident in a mine — Action at Common Law or under The Mines 
Regulation Act of 1889 — Practice — Contradictory findings — New 
trial* 

Plaintiff sued in a Distinct Ck>urt for damflges for injuries suffered by hint through 
aegligenoe in the management of defendants' mine, and through defendants 
employing an unskilful manager. It did not dearly appear whether plaintiff 
was relying on his common law right of action for negligence, or on s. 26 of 
The Mines Regulation Act of 1889. The jury found, in answer to three questions 
left to them by the Judge : (1) That the injury which the plaintiff sustained 
was caused by the defendants or their agents ; (2) that the plaintiff could, 
by using reasonable care, have prevented the accident; and (8) that the 
plamtiff, with fttU knowledge of the dsdager that he was incurring, voluntarily 
exposed himself thereto. On the third finding the District Court Judge gave 
judgment for the defendants. 

Held, on appeal to the Full Court* that whether the action was at common law or 
under the statute, the third finding was not sufficient to entitie the defendants 
to judgment, as it did not appear that the jury had drawn the further inference 
that the plaintiff had agreed that if injury befel him the risk was to be his 
and not ms masters', the defendants. 

Smith V. Baker (1891 A.C. 325 at p. 355) followed. 

Seld further, that as on the first two findings the plaintiff would, in an action 
under the statute, have been entitled to judgment, and that as in a common 
law action the findings would have been contradictory, there must be a new 
trial, the rule of damages in the two cases being different. 

OoLDSwosmr t;. The Bbilliant Extbhded Gold Muhnq Covpamt, let September^ 
1899, Full Coubt (Qriffith C.J., Coopeb amo Real JJ.). 
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114. Brands Act of 1872 AmendiMnt Act of 1874 (38 Vic., No. 9), «. 3 

— Travelling stock — Necessity of notice of intention to travel stock 

along fenced road intersecting a run, 

Hdd {per Griffith G.J. and Cooper J., Beal J. du$entieHU), thai a penon who 
traverseB a mn by a fenced road mterseetiiig a ran crosBes the ran within the 
meaning of s. 3 of The Brandt Act of 1872 Amendment Act oj 1874, which 
requires a drover who intends to travel any stock along any road which may 
intersect a ran, to give notice of his intention to cross the ran to the proprielor 
or person in charge of such ran. Duvsicubb v. Willulms, Ex parte WtujiamEj 
30th August and 8th September^ 1899, Full Codbt {GsamrB G J., Coom 
AXD Bbal JJ.). 

115' Criminal law — Practice — Indictment — Prisoner indicted by and 
pleading to false name — Motion in arrest of judgment — Evidence. 

A prisoner was indicted by the name of Hamilton, and pleaded to that name. 
It appeared in evidence that he had for five days passed ander that name at 
an hotel in Brisbane, bat that his real name was M'Donald. The jazy con- 
victed him, bat before sentence eoansel moved in arrest of jadgment on the 
groand that the prisoner had been indicted ander a wrong name. 

HM, on a Crown ease reserved, that the objection was taken too late, and jadg> 
ment shoald be pronounced. 

StmhUt that even if taken in time, the objection woald not have been valid. 

B. V, Haicltom, 30th August^ .1899 y Frnj* Coubt {QmsmTH GJ., Goopbb aid 
Bbal JJ.). 

116. Estoppel — Estoppel in pais — Consent to order of Supreme Court of 
New SoutJi Wales as bar to proceedings in Queensland Court — Admin- 
istration action — Inquiry as to next-of-kin — Right of person entitled 
in distribution to order for general administration. 

T., who was possessed of large properties in New Soath Wales and Qaeensland, 
died in the latter colony, in which it was alleged that his domicil was. Shortly 
after his death a suit was instituted in the Supreme Court of New Souti^ 
Wales, in which M. and D. were the plaintiffs, and various other persons 
entitled in distribution in the estate were defendants. The relief sought was 
the administration of T.'s New South Wales estate, and the plaintiffs applied 
for the appointment of a receiver. At the same time certain of the defendants 
entitled under the intestacy applied for a grant of administration of T.'s estate 
to them pendente lite. Both applications were heard together, and after argu- 
ment sJl the parties agreed to a settlement which was at their request made an 
order of Court, and which so far as is material was as follows : — 

1. That the Queensland Trustees (Limited) should administer the estate of 

T. in Queensland with the assistance and under tiie advice ot a 
committee who were named. 

2. That no proceedings should be taken in any colony by any of the 

parties. . . . inconsistent with the terms of the settlement. 
8. That if any question should arise as to the meaning of the terms of 
this settlement the same should be determined by Messrs. K. and L. 

The Queensland Trastees were not parties to the action or the settlement. 

Pursuant to this settlement the Queensland Trastees applied for and obtained 
letters of administration from the Supreme Court of Queensland of the estate 
of the intestate, M. and D. consenting to the application. M. then brought an 
action in the Supreme Court of Queensland against D. and the Queensland 
Trastees, claiming administration of the Queensland estate, and the ascertain- 
ing of the next-of-kin. The question whether the bringing of the action was a 
breach of the settlement having been referred to E. and L., they were of opinion 
that, provided the action could be limited to an inquiry as to the next-of-kin, 
and did not involve a general administration of the estate, the action was not 
prohibited by the settlement, but that for oertun reasons they thought that it 
would be more convenient to have the inquiry as to the next-of-kin made by 
the New South Wales Court in the first-mentioned suit. 

Held that M. was not estopped from maintaining the action against the defendants, 
the Queensland Trastees. 

Mulhollamd v. Donelbt Aia> Others, 7th September, 1899, Full Coubt (Gbitfitb 
C. J., CooPBB AUD Real J.). 

Further particuian of eatet noted in the *^ Notes of Caset" may be obtained on 
appUcation tQ the Editor^ Qubbnbland Law Joubnal, Town HaU, Queen Street^ 
Brisbane, 
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117. Practice — Jwy — RiglU of defendant to jury when noHee not given 
within preecribed time — Costs — O. XXXV., r. 3» 

On an application under O. XXXV., r. 3, to extend the time within which the 
defendant may give notice that he desires to have the issues of fact tried by a 
judj^e and jury, it appeared that the action was on a contract of guvantee 
which was alleged by the defendant to haye been obtained by fraud. 

Gbxfpith G.J. extended the time for giving the notice. 

Bams of Aubtbalasza v, Qilbbbt, lOth November, 1899, Obifpitb C.J. 

US. Constitution — Election petition — Member of the Legislative Assembly 
holding office of profit under the Crotm — Officer acting without fees 
— Rabbit Board — Board of Stock Commissioners. 

An election petition was presented against the return of H. as a member of the 
Legislative Assembly, on the ground that he held at the date of the election and 
of the petition offices or places of profit under ^e Grown. The offices of 
profit alleged to be held by nim were those of member of the Central Babbit 
Board, a statutory authority charged with the management and control of 
the fulfilment of the Acts relating to rabbits within the colony, whose members 
were entitled t6 receive only actual travelling expenses, and of the Board of 
Stock Commissioners under The Diseases in Stock Act of 1896, The members 
of the latter Board, under regulations made under the last-mentioned Act, 
were entitled to receive a fee for each sitting of the Board. On the trial of the 
petition, it appeared that some time prior to the date of the election, H. had 
sent in his resignation as a member of the Board of Stock Commissioners, 
but had, at the request of his fellow members, withdrawn it ; but while doing 
so had expressed his intention of accepting no ifees for his services as a mem- 
ber. H. continued to act as a member of this Board both before and after his 
election, but did not ask for nor receive any fees for so acting. He also con- 
tinued to act as a member of the Babbit Board, but drew no fees for travel- 
ling expenses for some time prior to the election. 

Held, that the position of member of the Board of Stock Commissioners was an 
an office of profit under the Crown, and that H.'s election must be avoided. 

In re The Wabreoo Elechon Petition (Bowman v. Hood), 22nd to 29ih October, 
1899, The Elections Tribunal. 

119. Crown lands — Appeal from decision of Latid Court to Land Appeal 
Court — Extension by consent of tlie time for appeal — TJie Land Act, 
1897 (61 Vic., No. 25), ss. 34, 39. 

The proviso in s. 39 of The Land Act, 1897, that service of notice of appeal must 
be made within one month from the decision appealed from is a matter of 
procedure only, and may be waived by the respondent. In re Auoustub 
Downs Bun, 16th November, 1899, Land Appeal Court. 

120* Practice — Foreclosure — Defendants devisee of mortgagor — Forms of 

order for foreclosure and transfer. 

In a mortgagee's action for foreclosure, where it appeared that transmission had 
not been entered for the devisee, Griffith C.J. made an order for foreclosure 
and transfer in the following terms: — *'That the defendants and each of 
them do all such acts, and make and execute and concur in making and 
executing all such applications, declarations, transfers, and other documents, 
as may he necessary for the purpose of conveying the lands in the pleadings 
mentioned to the plaintiffs, and procuring plaintifiFs to be registered as pro- 
prietors thereof in fee simple, free from incumbrance. Cabtlehainb Brewery 
AND QuiNLAN Orat & Co. V. Spink, 17th November, 1899, QRnrnTH C.J. 

121. Trustees* application for advice — Trustees and Executors Act, 1897 
(61 Vic, No. 10), ». 45 — Disposition of a fund — Construction of 
mil involved. 

When there are conflicting claims to a trust fund, the title to which depends upon 
the construction of a will, the Court will not, on an application for advice under 
8.45 of The Trustees and Executors Act, 1897, advise th e trustees as to the 
claimant whose claims they should recognise. In re Murbay-Pbiob*!! 
Trusts, mh Nov., 1899, Griffith C.J. 
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124. Gaming — Moneys paid in satisfaction of gambling debts — Contract 

The Suppression of GanMing Act of 1895 (59 Vic. No. 9), s. 

S3 — Practice — Defence to be specially pleaded — 0. XIX» rr. 17 j 22, 

In an action for trespass to goods, the defendant counterclaimed for money lent, 
against which the plaintiff, in his answer, pleaded a set-off for money paid for 
the defendant at his request. The defendant joined issue on the plaintiff's 
answer. At the trial it appeared in the evidence that the plaintiff's set off 
was in respect of bets lost by the defendant tc a third party, and settled by the 
plaintiff at the request of the defendant. The jury found the set off proved in 
fact. After verdict, on motion for judgment, the defendant's solicitor 
contended that by The Suppression of Gambling Act of 1895, s. 33, the plaintiff's 
set off was not recoverable being founded on a contract for money paid " in 
respect of '* gaming transactions. 



